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  INTRODUCTION 
 
The year under report, 2008, was a very challenging year for us in the Social Welfare Appeals Office 
and, looking ahead, we do not expect 2009 and subsequent years to be any less challenging. 

The numbers claiming social welfare benefits could be held to be a barometer on the state of our 
economy and, by the same token, the number of those customers who appeal to my Office in any one 
year will reflect the numbers claiming those benefits. 2008 in many respects represented a turning 
point for us. The regularity of an anticipated number of appeals coming to us each year has been 
blown away by the huge increase in social welfare claims experienced in 2008. In that year, we 
received 17,833 appeals which is an increase of almost 27% on 2007 and represents the highest 
number of appeals received in a year since 1993. As one would expect, appeals dealing with 
unemployment issues increased by 110% in the year. 

Notwithstanding the increase in appeals, we finalised a very creditable 15,724 appeals in 2008, 
representing a 14% increase over 2007. The outcomes of those appeals in terms of how they 
impacted on appellants were very much in line with 2007 outcomes. 48% had a favourable outcome 
compared to 47% in 2007 while some 39% had an unfavourable outcome compared to 41% in 2007. 
As regards oral appeal hearings, 59% of appeals were granted oral hearings by Appeals Officers in 
2008 which is slightly down on the 63% granted in 2007.  

As a direct result of the significant increase in the number of appeals received, the appeals on hands 
at the end of 2008 increased by 37% to 7,832. Despite that situation, the average time taken to 
process all appeals remained at the 2007 level of 22 weeks. That processing time reduces to 14 
weeks if allowance is made for the 25% most protracted cases we have on file. It is worth noting that 
the time taken to process appeals covers all stages of the procedures involved of which about 11 of 
the 22 weeks is attributable to the ongoing processes within my own Office. 

As I have already indicated, we can expect our work to get a lot more difficult in terms of our workload 
before it will get better. In that context, the bottom line for us is the success we achieve in matching 
the speed and quality of the service we deliver to the expectations of our customers which will in no 
way be diminished by our increasing workload. Delivering on that speed and quality requires a strong 
commitment to a citizen-centred approach from my staff and I am happy to acknowledge the 
dedicated effort they have brought to that task in the past year. We will continue to strive to provide a 
service that is independent of the decision being appealed, accessible to our customers, fair and 
courteous in terms of our processes and prompt as regards our service delivery. 

I fully recognise that the Department of Social and Family Affairs and the Health Service Executive, 
whose decisions are appellable to my Office, are involved on a day-to-day basis in applying and 
interpreting primary legislation and statutory regulations which are often complex and difficult to 
understand. It is all the more important, therefore, that the outcome of individual appeals should be 
utilised by those organisations as positive learning for the future so as to ensure a greater consistency 
of approach in the initial decision making.  

I am mindful that the formulation of social welfare policy is the preserve of the Department and the 
enactment of relevant legislation is a matter for the Oireachtas. My function as Chief Appeals Officer is 
not to impose or suggest policy enhancements or legislative changes but to draw the attention of the 
Department, in the context of appeal outcomes, to issues of policy formulation which may warrant a 
more considered examination. 

This annual report is being published electronically and in bilingual form. If you have any comments on 
any aspect of the report, please get in touch with me. 
 
 

Brian Flynn 

Director and Chief Appeals Officer 

June 2009 
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Statistical Trends – 2008 

Our main statistical data for 2008 is set out in 
commentary form below and in the "Workflow 
Chart" and tables which follow. 
 
Appeals Received in 2008 

We received a total of 17,833 cases registered 
as appeals in 2008 which was an increase of 
27% on 2007. That is the largest increase 
recorded for some years and the highest number 
of appeals received in over 15 years.   

Clarifications in 2008 

In addition to registering 17,833 appeals, we also 
received a further 2,165 appeals where it 
appeared to us that the reason for the adverse 
decision may not have been fully understood by 
the appellant. In such cases, we referred the 
letter of appeal to the relevant scheme area of 
the Department and asked it to clarify the 
decision for the benefit of the appellant. We 
informed the appellant of what we had done and 
that, if they were still dissatisfied with the 
decision following the Department's clarification, 
they could still appeal the decision to my Office. 
We considered that was a practical way of 
dealing with such appeals so as to avoid invoking 
the full appeals process unnecessarily. In the 
event, only 333 (15%) of the cases identified as 
requiring clarification were subsequently 
registered as formal appeals. 

Appeals Types in 2008 

In line with the growth in the number registered 
as unemployed in 2008, the increase in the 
number of appeals linked to unemployment 
claims increased by some 31% in 2008. 
However, within that group, there was a very 
significant increase from 903 to 1,901 (110%) in 
jobseeker's allowance appeals where the issue 
before the Appeals Officer was related to the 
means of the appellant. It is considered that the 
main contributor to that significant increase was 
self-employed construction industry workers. In a 
similar vein, appeals against the disallowance of 
supplementary welfare allowance claims 
increased by 35% in 2008 over 2007. 

Another notable increase in appeals received in 
2008 was recorded in the illness group. Overall, 
2008 showed an increase of 25% over 2007 for 
that group with a 40% increase recorded in 
illness benefit appeals specifically i.e. from 2,564 
to 3,597. An increase in the number of medical 
assessments undertaken by the Department in 

2008 may have given rise to that particular 
increase. 

Appeals in relation to child benefit claims also 
showed a significant increase in 2008. An 
increase of 156% was recorded although the 
numbers involved were small i.e. from 269 in 
2007 to 689 in 2008. The application of the 
habitual residence condition was primarily 
responsible for that level of increase. Carer's 
allowance and carer's benefit appeals showed a 
50% increase from 736 to 1,102. 

Workload for 2008 

The workload of 23,556 for 2008 was achieved 
by adding the 17,833 appeals received to the 
5,723 appeals on hands at the beginning of the 
year. That total workload was 20% higher than 
the workload of 19,568 for 2007. 

Appeals Finalised in 2008 

We brought 15,724 appeals to finality in 2008 
which represented a creditable 14% increase on 
2007, particularly in the light of Appeals Officer 
vacancies which occurred during the year. The 
appeals finalised were broken down between: 
• Appeals Officers (60%): 9,423 were finalised 

by Appeals Officers either summarily or by 
way of oral hearings (8,738 or 63% in 2007),  

• Revised Decisions (27%): 4,235 were finalised 
as a result of revised decisions being made by 
deciding officers before the appeals were 
referred to an Appeals Officer (3,419 or 25% 
in 2007), and 

• Withdrawn (13%): 2,066 were withdrawn or 
otherwise not pursued by the appellant (1,688 
or 12% in 2007). 

Appeals Outcomes in 2008 

The outcomes of the 15,724 appeals finalised in 
2008 were broken down as follows: 
• Favourable (48%): 7,523 of the appeals 

finalised had a favourable outcome for the 
appellant in that they were either allowed in 
full or in part or resolved by way of a revised 
decision by a deciding officer in favour of the 
appellant (47% in 2007), 

• Unfavourable (39%): 6,135 of the appeals 
finalised were disallowed thus giving rise to an 
unfavourable outcome for the appellant (41% 
in 2007), and 

• Withdrawn (13%): As previously indicated, 
2,066 of the appeals finalised were withdrawn 
or otherwise not pursued by the appellant 
(12% in 2007). 
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Determinations by Appeals Officers in 2008  

This gives statistics on the breakdown and 
outcomes of determinations by Appeals Officers 
by reference to whether the appeal was dealt 
with summarily or by way of an oral hearing. 
• Oral Hearings (59%): 5,599 of the 9,423 

appeals finalised in 2008 were dealt with by 
way of oral hearings, of which 2,544 (45%) 
had a favourable outcome. In 2007 46% had a 
favourable outcome out of 63% dealt with by 
way of oral hearings.  

• Summary Decisions (41%): The balance of 
3,824 of appeals finalised were dealt with by 
way of summary decisions of which 744 (20%) 
had a favourable outcome for the appellant. In 
2007, 18% had a favourable outcome out of 
37% dealt with summarily. 

Processing Times in 2008  
The average time taken in 2008 to process all 
appeals was 22 weeks which was identical to 
that for 2007. However, if allowance is made for 
the 25% most protracted cases on our books, the 
average time taken falls to 14.5 weeks (14.4 
weeks in 2007).  
Fourteen weeks on average may appear to be 
excessively long to process a social welfare 
appeal. However, it should be borne in mind that 
the average time of 14 weeks reflects all aspects 
of the appeals process which includes seeking 
the Department's submission on the grounds for 
the appeal, further medical assessments by the 
Department in certain illness related cases, and 
the logistics involved in arranging oral appeal 
hearings where deemed appropriate. The overall 
average of 22 weeks may be broken down as 
follows: 

• 9 weeks attributable to necessary action 
required to be done by the Department, 

• 2 weeks attributable to responses awaited 
from appellants, and 

• 11 weeks attributable to ongoing work and 
processes in my Office. 

Appeals by Gender in 2008  
A gender breakdown of appeals received in 2008 
revealed that 48% were from men and 52% from 
women. The corresponding breakdown for 2007 
was 46% and 54% respectively. In terms of 
favourable outcomes in 2008, 46% of men and 
50% of women benefited.
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         Table 1.  Appeals received and finalised 2008 

  In 
Progress 
01-Jan-08 

Receipts 
  

Decided 
Revised 
Decision 

Withdrawn 
  

In 
Progress 
31-Dec-08   

Appeals 
Officer 

Deciding 
Officer 

              
State Pension (non-
contributory) 143 287 193 77 13 147 
State Pension (Transition) 19 15 19 0 3 12 
Pre-retirement Allowances 5 10 9 2 0 4 
State Pension 
(contributory)  55 87 60 22 13 47 
              
Illness Benefit 1,015 3,597 977 1,474 757 1,404 
Invalidity Pension 297 526 394 78 34 317 
Disability Allowance 1,311 3,522 1,429 1,103 751 1,550 
Occupational Injuries 
Benefits 239 409 319 41 30 258 
Treatment Benefit 3 18 7 3 3 8 
  
             
Jobseekers Benefit 317 1,358 961 218 48 448 
Jobseekers Allowance - 
Payments 681 2,401 1,940 288 99 755 
Jobseekers Allowance - 
Means 382 1,901 1,079 232 113 859 
              
Widows/Widowers and 
Guardians Payments 14 58 33 5 2 32 
One-Parent Family 
Payment 296 774 434 166 82 388 
Maternity Benefit 4 15 9 7 1 2 
Child Benefit 131 689 166 67 14 573 
Carers Benefit and 
Allowances 353 1,102 523 273 41 618 
Respite Care 221 319 309 100 12 119 
Family Income 
Supplement 40 142 81 46 4 51 
Farm / Fish Assist  31 61 37 15 6 34 
              
Supplementary Welfare 
Allowances 79 437 376 9 17 114 
Liable relatives 
(contributions) 2 19 3 2 1 15 
Insurability of Employment 85 86 65 7 22 77 
              
Totals 5,723 17,833 9,423 4,235 2,066 7,832 
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        Table 2: Appeals received 2001 – 2008 

 
          

  
 

2001 2002 2003 2004 2005 2006 2007 2008 
                  
State Pension (non-
con), Blind Pen 575 433 376 328 339 413 347 287 
State Pension 
(Transition) 25 33 46 39 35 28 30 15 
Pre-retirement 
Allowances 32 28 24 21 23 21 11 10 

State Pension (con)  106 239 155 104 126 71 86 87 
                  

Illness Benefit 3,434 3,284 3,634 3,071 2,742 2,674 2,564 3,597 
Invalidity Pension 491 509 529 519 443 446 535 526 
Disability Allowance 1,861 1,832 2,257 2,252 2,392 2,622 2,938 3,522 
Occupational Injuries 
Benefits 677 575 503 470 434 440 423 409 
Treatment Benefit 3 4 9 50 52 41 17 18 
                  

Jobseekers  Benefit 1,881 1,588 1,626 1,421 1,243 1,028 1,139 1,358 
Jobseekers Allowance    
- Payments 2,262 1,983 1,874 1,956 2,274 2,375 2,296 2,401 
Jobseekers Allowance 
 - Means 1,511 1,511 1,167 907 843 848 903 1,901 
                  
Widows/Widowers 
and Orphans 
Pensions 142 106 64 64 63 62 31 58 
One-Parent Family 
Payment 762 840 1,348 1,271 1,034 931 701 774 
Maternity Benefit 9 9 10 14 16 20 10 15 
Child Benefit 56 46 41 324 357 236 269 689 
Carers Benefit and 
Allowance 1,334 1,376 812 598 586 630 736 1,102 
Respite Care 0 0 0 0 206 361 457 319 
Family Income 
Supplement 78 72 43 47 57 65 92 142 
Farm / Fish Assist 157 134 127 107 114 71 66 61 
                  
Supplementary 
Welfare Allowances 354 289 433 370 327 329 323 437 
Liable Relatives 
(contributions) 117 6 7 5 12 3 9 19 
Insurability of 
Employment 92 120 139 145 79 85 87 86 
                  

Totals 15,959 15,017 15,224 14,083 13,797 13,800 14,070 17,833 
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Table 3: Outcome of appeals by category 2008 

 
         

  
Allowed Partly 

Allowed 

Revised 
DO 

Decision 
Disallowed 

  
Withdrawn 

  
Total 

    

       
State Pension (non-contributory)   
and Blind Pensions 

             
35  

             
16  

             
77  

           
142  

             
13  

           
283  

Illness Benefit 
           

500  
             

15         1,474  
           

462  
           

757  
       

3,208  

Invalidity Pension 
           

233  1 
             

78  
           

160  
             

34  
           

506  

Disability Allowance 
           

658  
          

27         1,103  
           

744  
           

751  
       

3,283  

Occupational Injuries Benefits 
           

144  
             

33  
             

41  
           

142  
             

30  
           

390  

Jobseekers Benefit 
           

232  
             

29  
     

218  
           

700  
             

48  
       

1,227  
 
Jobseekers Allowance - Payments 

           
328  

             
44  

           
288  

       
1,568  

             
99  

       
2,327  

Jobseekers Allowance - Means 
           

267  
             

90  
       

232  
           

722  
           

113  
       

1,424  
 
Widows / Widowers Pensions and  
Guardians Payment 

             
11  0 

               
5  

             
22  

               
2  

             
40  

One-Parent Family Payments 
             

99  
             

22  
           

166  
           

313  
             

82  
           

682  

Carers Allowances 
           

146  
             

22  
           

273  
           

355  
             

41  
           

837  
 
Respite Care 111 3 100 195 12 421 

Family Income Supplement 
          

14  
               

1  
             

46  
             

66  
               

4  
           

131  

Farm / Fish Assist 
               

9  
               

4  
             

15  
             

24  
               

6  
             

58  
 
Supplementary Welfare 
Allowances 102 27 9 247 17 

           
402  

Insurability of Employment 
               

7  1 
               

7  
             

57  
             

22  
             

94  
 
Other Appeals -  State Pension 
(contributory),  Child Benefit,       
Treatment Benefit, etc., 44 13 103 216 35 411 

 Totals  
 

2,940 
           

348         4,235  
       

6,135  
       

2,066  
     

15,724  

  18.7% 2.2% 26.9% 39.0% 13.2%   
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Table 4:  Appeals in progress at 31 December 2001 - 2008 

  2001 2002 2003 2004 2005 2006 2007 2008 
 
 
State Pension (non-con), Blind Pension 332 212 139 138 149 195 143 147 

State Pension (Transition) 13 18 13 15 13 21 19 12 

Pre-retirement Allowances 14 4 5 10 13 8 5 4 

State Pension (contributory) 72 179 117 128 90 95 55 47 
         
 
Illness Benefit 1,522 1,374 1,272 1,068 997 1,007 1,015 1,404 

Invalidity Pension 272 227 234 276 260 268 297 317 

Disability Allowance 852 857 802 803 1,040 1,127 1,311 1,550 

Occupational Injuries Benefits 429 358 259 306 268 272 239 258 

Treatment Benefit 0 2 2 11 23 7 3 8 
                  

Jobseekers Benefit 582 432 388 360 390 277 317 448 

Jobseekers Allowance - Payments 607 541 318 468 668 576 681 755 

Jobseekers Allowance - Means 392 405 268 290 347 322 382 859 
                  

Widows/ers and Guardians payments 86 62 29 31 41 31 14 32 

One-Parent Family Payment 722 658 950 765 642 461 296 388 

Maternity Benefit 3 6 4 4 8 9 4 2 

Child Benefit 25 23 14 165 136 104 131 573 

Carers Benefit and Allowances 749 514 275 249 311 371 353 618 

Respite Care 0 0 0 0 69 166 221 119 

Family Income Supplement 43 31 26 25 36 29 40 51 

Farm / Fish Assist  52 57 61 39 65 32 31 34 
         

Supplementary Welfare Allowance 44 42 38 65 54 43 79 114 

Liable relatives (contributions) 58 28 6 6 10 2 2 15 

Insurability of Employment 104 126 111 103 73 75 85 77 

                  

Totals 6,973 6,156 5,331 5,325 5,703 5,498 5,723 7,832 
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Meetings and Consultations 

Decisons Advisory Office 
I am fortunate that a forum exists through which 
my Office's operational relationship with the 
Department can find expression and be 
maintained and developed during the year. 
Regular meetings, usually once a month, were 
held with the Decisions Advisory Office (DAO) 
during 2008 as a means of providing feedback to 
the Department, and vice versa, as regards 
issues arising in the course of appeal cases. The 
head of the DAO, Ms. Joan McMahon, was 
replaced during the year by Mr. Don Watts and I 
would like to thank both, and their staff, for their 
assistance and co-operation with us during the 
year.  

As in previous years, a wide range of issues 
were discussed during the year and the following 
represents the main ones. 

• Appeals Survey: I referred in my 2007 Report 
to a detailed survey of appeals which would be 
undertaken in early 2008 in order to quantify 
the extent of the problems and short-comings 
in appeal files being submitted to my Office by 
the Department. Appeals Officers are aware 
that their decisions may ultimately be 
challenged in the courts and that shortcomings 
or deficiencies at the initial decision making 
stage in the Department have the potential to 
undermine the entire decisions and appeals 
process. During the course of the survey, 
some 1,686 live appeals were surveyed and 
some 8% revealed shortcomings of various 
degrees in relation to the actual decision or the 
appeal submission on the grounds of the 
appeal. In the context of some 21,000 new 
appeals expected to be received this year, that 
means that some 1,700 of those appeals can 
be expected to have some deficiencies in the 
initial decision or the appeal submission. 

• Further Appeals Survey: The real benefit of 
the survey conducted in 2008 lies in the 
benchmark it established in terms of 
deficiencies in decisions by deciding officers 
and appeal submissions. I have agreed with 
the DAO that a further survey will be 
undertaken in the early part of 2010 with a view 
to assessing and monitoring the improvement 
in the quality of decision-making and appeal 
submissions we expect at that stage. 

 

 

 

 

• Revised Appeals Guidelines: As part of the 
effort to improve the quality of decision making 
and appeal submissions, a new updated set of 
guidelines for Departmental deciding officers 
dealing with appeals was prepared by my 
Office. Following consideration by the DAO, 
the new guidelines were circulated throughout 
the Department. I am satisfied that those new 
guidelines will help greatly in improving the 
quality of decision making and appeal 
submissions and I would like to record my 
appreciation to the DAO particularly for its 
efforts in getting the new guidelines 
promulgated throughout the Department. 

• Deciding Officer Training: One of the DAO's 
most important functions from my Office's 
perspective is the formal training of deciding 
officers and we obviously have an interest in 
ensuring that the training provided is targeted 
and focused on our own particular needs. To 
that end, my Office contributed an appeals 
module to 14 training courses involving some 
376 deciding officers of the Department during 
2008. We are committed to continuing that 
level of commitment to the DAO's training 
programme into the future. 
 

Meetings of Appeals Officers  
Meetings of Appeals Officers were convened in 
April and in October 2008 in line with my 
statutory responsibility to convene such meetings 
for the purpose of discussing matters relating to 
the discharge of the functions of Appeals Officers 
and achieving a level of consistency in the 
application of the legislative provisions. Other 
more informal meetings were held during the 
year to discuss issues as they arose from 
specific appeals and also to consider new or 
amending legislation. Among the more significant 
matters discussed were the following.  

• Family Income Supplement: The issue of the 
definition of what constitutes "full-time 
employment" (i.e. at least 38 hours 
employment per fortnight) and its application in 
certain cases. 

• Overpayments: The use of legislative 
provisions to initiate prosecutions where those 
provisions were not appropriate. 
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• Medical Issues: The difficulties that can arise in 
distinguishing between the condition requiring 
a person to be substantially restricted in terms 
of work in order to qualify for disability 
allowance and to be permanently incapable of 
work for invalidity pension purposes. 

• Presentation on the immigration and asylum 
process by representatives of the Garda 
National Immigration Bureau.  

• Presentation by the Citizen's Information Board 
on the new personal advocacy service to be 
administered by that Board in 2009 with 
appeals against decisions given to be heard by 
my Office. (The introduction of that service has 
since been postponed until a later date.) 

• New Appeals Guidelines for deciding officers, 
as referred to above. 

• Assessors for Jobseeker's Allowance Appeals: 
The case for continuing to avail of assessors in 
the light of a consistent low attendance rate at 
appeal hearings. 

• Jobseeker's Allowance Means: The need for a 
more flexible approach by deciding officers in 
assessing the means of self-employed 
tradesmen having regard to the downturn in 
the construction industry. 

• Statistical briefing on the current work 
situation. 

 
 
Habitual Residence Condition  

The final outcome of an appeal, disallowed on 
the grounds of not satisfying the habitual 
residence condition and subsequently the subject 
of judicial review proceedings in the High Court, 
was a cause of concern to me in 2008. My 
concern related to the fact that the Department 
settled the case by consent in the High Court 
thus avoiding having the legal issue of 
compliance with the habitual residence condition 
argued in open court. 

In the case in point, a claim for disability 
allowance was disallowed by a deciding officer 
on the grounds that the habitual residence 
condition was not satisfied. An Appeals Officer 
subsequently disallowed an appeal on the same 
grounds. A request for a review of that decision 
was sought under section 318 of the Social 
Welfare Consolidation Act 2005 which empowers 
the Chief Appeals Officer to revise a decision of 
an Appeals Officer where it appears to him that 
the decision was erroneous by reason of a  

mistake having been made in relation to the law 
or the facts. The outcome of the review was that 
the Chief Appeals Officer found no reason to 
revise the decision in question. Judicial review 
proceedings were then initiated by the appellant's 
legal representatives on a number of legal 
grounds including that the Chief Appeals Officer 
had erred in fact and in law in his findings. 

The Department of Social and Family Affairs 
were responsible for the handling of the judicial 
review proceedings and it came to my attention 
in late 2008 that a settlement had been agreed 
between the Department and the appellant's 
legal representatives, the terms of which were 
approved by order of the High Court. The 
decision to seek a settlement was taken following 
legal advice received by the Department. The 
settlement terms provided for the quashing by 
the High Court of the decision of the deciding 
officer, the determination of the Appeals Officer 
and the review findings of the Chief Appeals 
Officer. It also provided for the remitting of the 
appellant's claim to the Department for 
reconsideration and for the payment by the 
Department of a contribution towards the legal 
costs incurred by the appellant. 

My concern with the outcome of this case related 
to the fact that the lawful decision of an Appeals 
Officer and the Chief Appeals Officer had been 
quashed by order of the court in exactly the same 
manner as if they had been declared unsafe by 
the same court but without the benefit of the 
reasons why our decisions had been quashed in 
the circumstances of the case. In addition, I was 
concerned that the outcome reflected badly on 
the integrity of my Office in terms of its decision 
making and it implied that my Office was a party 
to the agreed settlement which it clearly was not. 
In a subsequent meeting with the Department, I 
availed of the opportunity to put my concerns to 
it.  
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Organisational and 
Operational Matters 

Staffing Resources 

The number of staff serving in my Office at the 
end of 2008 was 62 which corresponds to 54.5 
full-time equivalents.  The corresponding staffing 
levels for 2007 were 60 and 53.8 respectively. 

The staffing breakdown for 2008 is as follows:- 

1 Chief Appeals Officer                             1.0 

1 Deputy Chief Appeals Officer                1.0 

1 Office Manager                                      1.0                          

17 Appeals Officers 16.4 
(including 2 work-sharers)  

3 Higher Executive Officers                      2.8 
(1 work-sharing)     

10 Executive Officers   8.9 
(including 4 work-sharers)  

7 Staff Officers                                         5.0 
(including 4 work-sharers)            

22 Clerical Officers                                 18.4                                                                                                  
(including 6 work-sharers)                                                                                 
                                                               54.5 
 
The structure of my Office is set out in the 
Organisation Chart at Appendix 1 to this report. 

 

Parliamentary Questions 

During 2008, 362 Parliamentary Questions were 
put down (267 in 2007) in relation to the work of 
my Office. Of that number, replies were given in 
Dáil Éireann to 76 and the remaining 286 were 
withdrawn when the current status of the appeal 
case which was the subject of the Question was 
explained to the Deputy. 

Correspondence 

A total of 2,756 enquiries and representations 
were made by public representatives on behalf of 
appellants in 2008 (2,697 in 2007). 

Freedom of Information 

A total of 66 formal requests were received in 
2008 (51 in 2007) under the provisions of the 
Freedom of Information Acts.  All of these 
requests were in respect of personal information.  
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Case Studies of Appeals 
Officers’ Decisions 

This section of the report contains a 
selection of case studies which 
serve to clarify the process by 
which appeals are determined, 
whether by way of a summary 
decision or following an oral 
hearing. The basis for the Appeals 
Officer’s decision is outlined in 
each case as are issues in relation 
to current legislative provisions or 
the requirement of natural justice 
and fair procedures.  
A larger selection of case studies is 
available on our website 
www.socialwelfareappeals.ie 
 
 
Child Benefit 
Question at issue:  Whether payment of 
child benefit should be disallowed for a 
period of four months when the child in 
question was not ordinarily resident in the 
state. 

Background:  The appellant appealed 
against a decision of a deciding officer 
disallowing payment of child benefit for a 
period of four months in late 2006/early 2007 
during which the child was abroad 
accompanied by the parents both of whom 
are Asian.  The purpose of the trip abroad 
was to acquaint the grandparents with the 
family’s first born newly born child. The 
child’s father had to return to Ireland after a 
few weeks as he had utilised his annual 
leave entitlement from his employment.  His 
wife stayed abroad with the child and, after 
the father was able to get some additional 
leave, he rejoined the family abroad. The 
family travelled home together after being 
absent from the state for a period of some 
four months.  

Deciding Officer’s Submission:  The 
deciding officer relied on Section 219 (1) (c) 
of the Social Welfare Consolidation Act 2005  

 

 
which provides for a disqualification from 
receipt of child benefit where the child  
is not ordinarily resident in the state. The 
submission from the deciding officer pointed 
out that the appellant and her child were 
similarly abroad for a two month period in 
2008 and it was accepted that the child was 
ordinarily resident in the state in respect of 
that period as it was deemed to be a holiday.  
While what constitutes a holiday was not 
defined in legislation, the deciding officer 
took the view that, in the circumstances of 
the case, a two month period was within the 
acceptable definition of a holiday whereas a 
four month period was considered to amount 
to an absence from the State.  

Consideration of Appeals Officer:  Having 
identified no dispute in relation to the facts of 
the case, the Appeals Officer focused on the 
circumstances in which a child can be 
regarded as being ordinarily resident in the 
state for the purpose of entitlement to child 
benefit.  He noted that the term “ordinarily 
resident” is not defined in legislation and, 
consequently, he looked to its interpretation 
in the context of its everyday meaning having 
regard to the circumstances of the case 
before him. The Chambers Concise English 
Dictionary defines “ordinary” as  “����������
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����	���� He also checked as to 
the position in similar circumstances in the 
United Kingdom and obtained the following 
extract from guidelines issued by the relevant 
government department:- 
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The Appeals Officer considered that the 
issue of whether or not the child is ordinarily 
resident cannot be determined solely on the 
length of time absent from the State but must 
take account of other factors which 
contribute to building up an overall picture of 
the child’s position i.e. the regular order of its 
life.  He noted from the appellant’s 
submission that her husband worked in 
Ireland, that the family lived in Ireland and 
that it was always her intention to return to 
Ireland with her family.  He further noted from 
evidence on the file that return airline tickets 
for the family were purchased before they 
commenced their trip abroad.  Accordingly, 
he was satisfied that the family were on 
holiday, albeit an extended one in the light of 
their first born meeting grandparents, and 
that they had every intention of returning to 
their life in Ireland.  He determined in the 
circumstances that the child was ordinarily 
resident for the purpose of entitlement to 
child benefit. 

Outcome:  The appeal was allowed.  The 
decision was made on a summary basis 
without the need for an oral hearing in the 
view of the Appeals Officer. 

 

Carers Allowance 
Question at issue:  Whether the appellant’s 
claim for carer’s allowance should be 
disallowed on the grounds that she was not 
providing full-time care and attention to the 
care recipient. 

Background:  The appellant applied for 
carers’ allowance in respect of her father 
who was medically certified as being in need 
of full-time care.  She lived some five 
minutes from her father’s home.  The report 
from the social welfare inspector indicated 
that the appellant spent one and a half to two 
hours each morning and some time in the 
evening with her father and that she also 
held a part-time job for 2 days per week, 
working a total of 15 hours.  Her claim was 
disallowed on the grounds that she was not 
providing full-time care for her father.  The 
appellant appealed against the decision and 
submitted written evidence in support of her 
appeal. 

Oral hearing:  The appellant attended alone 
and the social welfare inspector was also 
present at the request of the Appeals Officer. 

The social welfare inspector recalled her 
investigation of the claim which showed that 
there was no doubt that the appellant’s father 
was in need of full-time care.  He suffered 
from a number of medical problems including 
kidney failure for which he required dialysis 
three times a week.  The appellant did all his 
cooking and washing, spent between 1.5 and 
2 hours with him each morning and also 
visited him for a short time in the evening.  
When he finished dialysis in the hospital, he 
often returned to her house if he required 
care immediately after his treatment. 

The appellant did not disagree with the 
inspector’s assessment but felt it did not 
reflect fully the extent of the care she 
provided to her father.  She recounted his 
difficult health situation over a number of 
years and the fact that he stayed with her in 
her home for 3 to 4 months following his 
discharge from hospital.  She stated that he 
had a bedroom in her house and stayed over 
about three nights per week.  In her view, he 
divided his time between her home and his 
own but not according to any set pattern.  He 
was picked up at 5.00 a.m. by taxi when 
attending hospital for dialysis and would 
return to either house when finished at the 
hospital.  In either case, she was available to 
give him his breakfast and his medication.  
When he was in his own house, she did 
some cleaning.  She normally left around 
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mid-morning but returned to prepare his 
lunch.  His meals were very important as he 
was on a restricted diet on account of his 
medical problems.  She regularly prepared 
his main meal in her own home and brought 
it to his house.  She indicated that her 
husband had arranged his own work 
schedule so as to be free to care for her 
father when she herself was at work.  She 
stated that her father was able to dress 
himself in the mornings and could also 
prepare a light breakfast for himself when 
required.  Her father did not have the 
services of a home help nor did he attend a 
day care centre. 

Consideration of Appeals Officer:  In 
considering the evidence before him on file 
and adduced in the course of the oral 
hearing, the Appeals Officer concluded that 
the appellant’s father had a range of medical 
problems and that he relied on his daughter 
and her husband to help him cope with daily 
living.  It appeared to him that while the 
father stayed in the appellant’s house on a 
regular basis there seemed to be no 
particular routine in place and he divided his 
time between the two houses on an ���
��  
basis.  He noted that the arrangement 
whereby the father stayed with the appellant 
three nights per week appeared to have 
been put in place to facilitate his early 
morning dialysis treatment rather than 
meeting his personal care.   The appellant 
assisted him in terms of his meals, his 
washing, cleaning of his house and 
supervising his medication.  In addition, her 
husband was available to assist during the 
two days per week she worked.   

The Appeals Officer noted that the relevant 
legislation governing receipt of carer’s 
allowance defined full- time care as requiring 
continual supervision and frequent 
assistance throughout the day in connection 
with normal bodily functions or continual 
supervision in order to avoid danger to the 
care recipient.  The Appeals Officer 
considered that the care provided by the 
appellant was not of such a full-time nature 
as to meet that definition.  He felt that a 
significant amount of the activity performed 
by the appellant could be said to be more of 
a housekeeping nature as opposed to the 

provision of care as envisaged by the 
legislation. 

Outcome: Appeal disallowed. 
 
 
 
State Pension (Non-Contributory)   
Question at issue:  Whether the capital 
value of a business premises in respect of 
which the appellant was never properly 
registered as the owner should be assessed 
for the purpose of determining the appellant’s 
means for the state non-contributory 
pension. 

Background:  The appellant was self-
employed operating out of a business 
premises which he rented to his son some 
years ago when his son took over the 
running of the business.  It was his intention 
to transfer ownership of the property in 
question to his son when he reached pension 
age.  However, he discovered he could not 
do so as the property was not registered in 
his name.  He had been assessed with the 
capital value of the property by the deciding 
officer as a result of which his entitlement to 
a state pension non-contributory had been 
reduced.  The appellant appealed against the 
deciding officer’s decision. 

Oral Hearing:  The appellant was 
accompanied at the oral hearing by his wife 
and son and also by his accountant.  The 
social welfare inspector who investigated the 
pension claim also attended having been 
summoned by the Appeals Officer. 

The social welfare inspector reported on her 
investigation which disclosed that the 
property in question had been purchased by 
the appellant some 30 years previously on 
the basis of a deposit and annual instalments 
over three years which were paid to the 
appellant’s solicitors.  It transpired that the 
money in question was not passed on to the 
vendor until 1990 at which point the solicitor 
in question provided letters of undertaking to 
the appellant’s bank that the property would 
be properly registered in the appellant’s 
name.  Bank loans were advanced to the 
appellant on foot of those undertakings.  The 
appellant was confident, therefore, that the 
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issue of his title to the property had been 
resolved.  The solicitor in question was 
struck off some years later and it was only 
when the appellant began the process of 
transferring the property to his son that he 
became aware that his title to the premises 
was incomplete. 

The appellant then instructed his solicitors to 
rectify the situation by having proper title 
secured.  Evidence was produced by way of 
solicitors letters to the effect that documents 
had been lodged for several years with the 
Land Registry in connection with the 
registration of the appellant as owner of the 
property and that contracts for the transfer of 
the property had been drawn up but were 
awaiting certification of the appellant as 
owner before being executed.  The appellant 
also indicated that there was 
correspondence between his solicitor and his 
bank going back to the time of the original 
purchase which would confirm that the 
solicitor in question undertook to have proper 
title registered and gave assurances to that 
effect to the bank. 

References were made during the oral 
hearing to Land Registry folios in respect of 
the property and, subsequent to the oral 
hearing, the appellant submitted further 
copies of folios for the information of the 
Appeals Officer.  The Appeals Officer was 
unclear about the relationship between the 
different folios submitted but was satisfied 
that it did not affect the issue under appeal. 

The appellant’s son also gave evidence 
confirming that he had been operating a 
business from the property in question for 
several years and that it was his livelihood on 
which he was dependent to maintain his wife 
and family. 

Consideration of Appeals Officer:  The 
Appeals Officer noted the legislative 
provisions governing the application of the 
means test for state pension non-contributory 
which provide that the pensioner should be 
assessed with the capital value of property 
where he or she is the owner of the property 
which is not personally used or enjoyed and 
where he or she is free to sell the property on 
the open market. There should be no 
impediment to executing a sale of the 

property and where one exists the 
appropriateness of applying a capital value 
assessment should be examined.    

While the appellant maintained that he was 
the owner of the property, he was not at the 
time of the appeal in a position to prove that 
from a legal perspective.  That position had 
precluded him from executing a transfer of 
the property and would similarly prevent a 
sale of the property until the matter had been 
rectified.  There was no dispute about the 
appellant’s wish to transfer ownership of the 
property to his son who was already 
operating a business from it and was 
dependent on it for his livelihood.  In such 
circumstances, it would be unreasonable to 
conclude that the appellant could realise the 
capital value of the premises by selling it on 
the open market. 

The Appeals Officer noted that the appellant 
was unfortunate in that his title to the 
property was not properly registered at the 
time of purchase and he was satisfied from 
the evidence adduced that the appellant was 
the victim of lax practice at the time of 
purchase as a result of which he found 
himself in a position not of his own making.  
It was also clear from the evidence adduced 
that the parties involved were doing all within 
their power to rectify the situation and that a 
proper transfer of the property to the 
appellant’s son would follow in the fullness of 
time.  The Appeals Officer felt that it would 
have been fair to say that, had the appellant 
been properly registered as the owner, he 
would be in a position to execute a transfer 
of the property which would in all probability 
have been accepted by the Department of 
Social and Family Affairs for pension 
purposes. 

In the light of all the evidence, including that 
adduced at the oral hearing, the Appeals 
Officer concluded that assessing the 
appellant with the capital value of the 
property was not appropriate and that more 
time should be afforded to complete the 
registration of the appellant’s title and to 
execute a transfer to his son. The case 
should be kept under review to monitor 
progress in that regard. 

Outcome:  Appeal allowed.                         
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Jobseekers’ Allowance 
Question at issue: Whether the appellant’s 
claim for jobseeker’s allowance should be 
disallowed on the grounds that he was not 
habitually resident in the state. 

Background:  The appellant, who is a 
foreign national, claimed jobseeker’s 
allowance having worked for various periods 
following his arrival in Ireland 5 years ago. 
His claim was disallowed as he was not 
regarded as being habitually resident in the 
State. 

Oral hearing:  The appellant attended alone.  
The services of an interpreter were provided.  
The appellant stated that he arrived in 
Ireland 5 years ago and worked for a number 
of employers and was also self-employed.  
Documentary evidence of his employment 
record was produced.  He lived off savings in 
between periods of work.  He submitted a 
copy of a lease of a house which he shared 
with three other men from his home country.  
He also submitted financial statements 
indicating transactions both in Ireland and in 
his home country.  He said he had returned 
to his homeland for short visits to see his 
family on a number of occasions and his 
financial statements confirmed that.   

As regards his marital situation, he indicated 
that he was married but had not lived with his 
wife for some years before coming to Ireland.  
He had no contact with his wife and regarded 
himself as separated although no legal 
separation had taken place.  His wife and 
two children lived in his home country.  She 
had a small business there and the family 
had no plans to join him in Ireland.  He had 
sent money home to her when he had been 
working and he still regularly telephoned his 
children.  He had hoped that the money he 
earned in Ireland would help to sort out his 
marriage difficulties. 

Consideration of Appeals Officer: The 
Appeals Officer was satisfied that the 
appellant had come to Ireland in order to 
work and had been successful for the most 
part in that regard.  He was also satisfied that 
he was making continuing efforts to remain in 
the workforce.  The evidence presented in 
relation to his marriage, however, appeared 

to be somewhat confusing.  The appellant 
had stated that he had not lived with his wife 
for some years before coming to Ireland and 
was separated from her yet he supported her 
and his children financially when he had 
been working and also had made regular 
visits home to see them.  It was the view of 
the Appeals Officer that, in the 
circumstances of the case, the marriage tie 
had not been broken and that the separation 
referred to was of a geographical nature 
only.  It was clear that the appellant had 
come to Ireland to work and to support his 
family who remained in his home country.  
While that situation continued, it cannot be 
said that his centre of interest had changed 
from his home country to Ireland.  
Consequently, he failed to meet the 
requirement of being habitually resident in 
the State. 

Outcome: Appeal disallowed. 

 

Jobseekers’ Benefit 
Question at issue:  Whether claims for 
jobseekers benefit from a number of 
appellants in the same circumstances should 
be disallowed on the grounds that they were 
not available for work. 

Background:   A number of appellants were 
employed in the retail trade by the same 
company on flexible contracts requiring their 
attendance for a minimum number of hours 
per week with the proviso that they be 
available to work more than the minimum if 
required to do so.  In the event, their work 
pattern for a number of years amounted to 
the equivalent of full-time employment.  
However, following a reduction in their hours 
due to a downturn in business, they claimed 
jobseekers benefit for the days they were not 
working.  Their claims were disallowed on 
the grounds that their employment contracts 
required them to work as required by their 
employer and, consequently, they failed to 
satisfy the statutory condition requiring them 
to be available for work. 

Oral hearing:  The appellants, with one 
exception, attended the appeal hearing.  
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They indicated that they were employed for a 
number of years under ‘flexible and work’ 
contracts which guaranteed them at least 15 
hours per week and obliged them to work 
additional hours if required to do so.   Over 
the years, they had enjoyed a working 
pattern of up to 35 hours per week which 
was the equivalent of full-time working.   Due 
to falling sales, however, the company 
reverted them to their minimum of 15 hours 
work over three days.  Their days of work 
changed from week to week, they learned of 
their rosters one week in advance and their 
employer had refused to give them fixed 
rosters.  They had been given assurances 
that the reduction in hours would only be 
temporary but that turned out not to be the 
case.  The company had in fact taken on 
additional staff but not in their department 
and they not been offered any additional 
hours of work. 

They appellants regarded themselves as full 
time staff having regard to their work pattern 
over a long number of years and, as such, 
they believed they should be entitled to 
jobseekers benefit in the event that their 
hours of work were reduced.  They felt it was 
pointless to seek employment elsewhere as 
job opportunities in the retail trade were few 
and far between, they would be on lower 
starter wages, they would have to serve at 
least six months probation and would have 
no guarantee of the number of hours work 
they currently had. 

The Department’s deciding officer had taken 
the view that the appellants had restricted 
their availability for work by virtue of the fact 
that the terms of their employment contract 
with the company effectively precluded them 
from taking up part-time employment with 
another employer. 

Consideration of Appeals Officer:   In 
considering the facts of these cases, the 
Appeals Officer had particular regard to the 
interpretation of the legislation governing 
receipt of jobseekers benefit.   He believed 
that a person who was in insurable 
employment which insured against the 
contingency of unemployment had a 
legitimate expectation of payment of benefit 
when his or her employer had no work for 

them.  In the circumstances of the cases 
before him, the appellants had, in practice, 
been employed on a full time basis with the 
same employer for a number of years and he 
believed it was unreasonable to assert that 
they were not available for full-time work 
when their hours were reduced.   

Furthermore, the Appeals Officer considered 
it unfair to expect the appellants to leave 
their current employment for even one 
additional days’ work elsewhere given that 
full-time work in the retail trade was difficult 
to find and he accepted their reasons for not 
doing so were valid.  He felt it was only in 
situations where a claimant had been in part-
time employment for a considerable period of 
time and had made no substantive efforts to 
secure additional work that a disallowance of 
their payment on the grounds of not being 
available for full-time employment would be 
warranted.  All of the appellants had 
indicated that they were freely available for 
full-time work.  In the circumstances, the 
Appeals Officer was satisfied that the 
appellants fulfilled the condition requiring 
them to be available for work in order to 
receive jobseekers benefit. 

Outcome:  Appeals allowed. 

Additional Note:    Subsequent to the issue 
of the Appeals Officer’s decision, the 
Department of Social and Family Affairs 
sought a review of that decision by the Chief 
Appeals Officer as provided for under section 
318 of the Social Welfare Consolidation Act 
2005.  That provision empowers the Chief 
Appeals Officer to review any decision of an 
Appeals Officer where it appears to him that 
the decision was erroneous by reason of 
some mistake having been made in relation 
to the law or the facts.  In the course of his 
review, the Chief Appeals Officer noted that 
the term “available for work” was defined in 
the relevant statutory regulations as being 
willing and able, at once, to take up an offer 
of suitable full-time work.  He believed that 
the reality of the situation was that each of 
the respective appellants had manifestly 
demonstrated their willingness and 
availability to take up full-time work by 
actually working full-time hours with their 
employer for considerable periods of time.  



 

18 
 

            Social Welfare Appeals Office Annual Report 2008 

He found that the Appeals Officer had 
applied the law to the circumstances of the 
cases before him in a reasonable manner 
and that there was no reason to revise his 
decision. 

Occupational Injuries Benefit 
Question at issue:  Whether the appellant 
was entitled to disablement benefit under the 
occupational injuries benefit scheme in 
circumstances where the accident in 
question occurred in his place of employment 
while he was on sick leave. 

Background:  The appellant was absent 
from work on paid sick leave when he called 
to his place of employment to collect his 
payslip, slipped on a wet floor and sustained 
an injury.  He claimed under the occupational 
injuries benefit scheme and his claim was 
disallowed on the grounds that he was 
absent on sick leave from his employment at 
the time of the accident. 

Oral Hearing:  The appellant attended the 
appeal hearing accompanied by a family 
member.  He explained that his wages were 
paid into his bank account but payslips were 
not posted to employees and, consequently, 
it was normal for employees to call in to the 
company to collect their payslips.   That 
procedure had been accepted by the 
company as custom and practice as they 
have never told staff to stop doing so nor 
have they taken any measures to prevent 
staff from doing so.  Consequently, he was 
entitled to be on the premises when he had 
his accident.  

Consideration of Appeals Officer:  The 
issue in question was whether a workplace 
accident in the circumstances of this case 
could be regarded as “arising out of and in 
the course of his employment, being 
insurable (occupational injuries) 
employment” as specified in the relevant 
legislation.  The Appeals Officer noted from 
the file that the employer stated that, while 
they agreed the accident did take place on 
their premises, it did not occur during normal 
working hours as the appellant was absent 
on sick leave when it happened. 

In considering the merits or otherwise of the 
case, the Appeals Officer took account of a 
number of issues he considered relevant to 
the circumstances of the case.  They 
included the custom and practice aspect of 
employees collecting payslips as described 
by the appellant; whether or not that practice 
could be regarded as incidental to 
employment; whether the appellant could be 
regarded as attending the company premises 
with the company’s permission, expressed or 
implied; the fact that the appellant was not 
engaged in employment at the time of the 
accident nor did his presence there at that 
time arise from any contractual duties 
imposed upon him; and that he was under no 
request, instruction or obligation from the 
employer to attend the premises at the time 
of the accident. 

Having carefully considered all the evidence 
before him, the Appeals Officer found that, 
while the appellant clearly was on the 
premises to collect his payslip at the time of 
the accident, he was not engaged in 
employment at that time, he was not there at 
the request of his employer, and he was not 
required to be there under his contract of 
duty to his employer. Accordingly, he was not 
satisfied that the appellant suffered an injury 
arising out of or in the course of his insurable 
employment. 

Outcome:  Appeal disallowed. 

 

Living Alone Allowance 
Question at issue:  Whether payment of a 
living alone allowance to a pensioner could 
be back-dated for a number of years. 

Background:   The appellant applied for a 
living alone allowance as an addition to his 
social welfare pension and sought to have it 
back-dated for four years to the date his wife 
died.  The claim was awarded from the date 
of claim and retrospective payment for the 
four year period was refused. 

Oral hearing:  The appellant was in bad 
health and was confined to a nursing home 
at the time of the appeal hearing.  In the 
circumstances, the Appeals Officer allowed 
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the appellant’s daughter to represent him 
and the appeal proceeded on that basis. 

The appellant’s daughter explained that her 
mother had always handled household and 
financial matters for her father and, following 
her death, he had suffered a stroke which 
required hospitalisation and subsequent care 
by family members including herself over a 
number of months.  That period was a 
particularly traumatic time for the family 
which gave rise to much confusion and 
uncertainty on her father’s part.  He returned 
after a period of convalescence to live on his 
own in the family home.  She stated that he 
was a proud and independent man who was 
proving difficult to deal with in the light of his 
failing health and his loss of independence.    
It was only when he became ill recently that 
a family member got sight of his pension 
book and realised that he was not getting the 
living alone allowance.  The only explanation 
she could think of was that he was unaware 
of the allowance and would almost certainly 
have applied for it if he had been aware.  
She offered the explanation that the 
difficulties encountered in the aftermath of 
her mother’s death deflected attention away 
from ensuring that her father was getting all 
his due entitlements. 

Consideration of Appeals Officer:  The 
Appeals Officer’s consideration focused on 
the facts of the case as adduced from the file 
papers and the daughter’s evidence and also 
on the relevant legislation governing the 
back-dating of claims.  Claims may be back-
dated beyond six months if it can be shown 
that the delay in claiming the payment was 
due to incorrect information having been 
given by the Department of Social and 
Family Affairs or incapacity to make a claim 
on the part of the claimant or ��������(����  
or financial hardship.   He referred to a letter 
which the appellant sent to the Department 
some months after his wife’s death seeking 
information as to his entitlements, particularly 
with regard to the six week’s after death 
payment and the bereavement grant.  While 
there was no specific mention of the living 
alone allowance in that letter, the Appeals 
Officer was of the view that the appellant’s 
request for information as to his entitlements 
was made in the context of the change in his 

circumstances consequent upon the death of 
his wife.  

Accordingly, while there was no evidence 
that the reply which issued to the appellant 
contained incorrect or misleading 
information, the fact that it did not advert to 
the living alone allowance could have led him 
to believe that he was in receipt of all his 
entitlements.  The Department already had 
relevant household information for the 
appellant on file.   In the circumstances, the 
Appeals Officer was of the view that the 
failure to issue a comprehensive reply to the 
appellant covering all his entitlements, 
including the living alone allowance, could be 
construed as amounting to misleading 
information by omission. The Appeals Officer 
noted that the ill health which the appellant 
suffered after his wife’s death resulted in 
hospitalisation and subsequent care for a 
number of months by family members before 
the appellant was able to return to the family 
home to live on his own.  He allowed the 
back-dating of the living alone allowance to 
the date the appellant commenced living on 
his own.  

Outcome: Appeal allowed. 

 

Insurability of employment 
Question at issue: Whether the appellant’s 
employment during a career break was 
insurable for all benefits (PRSI Class A) 
under the Social Welfare Acts. 

Background:  Appellant took a career break 
from his employment in the public service 
during which he worked in the private sector 
and paid PRSI contributions at Class A which 
provided cover for all benefits and pensions.  
He subsequently made a claim for the state 
contributory pension but found that his Class 
A contributions had not been taken into 
account.  He appealed against that decision 
the outcome of which was that the issue was 
remitted to the Department of Social and 
Family Affairs for a formal decision on the 
appropriate rate of PRSI contributions 
payable in respect of his career break 
employment.   
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Following an investigation by the 
Department, it was decided by a deciding 
officer that, as the appellant’s employment in 
the public service had not terminated, he was 
still regarded as a permanent and 
pensionable public servant and, therefore, 
his career break employment was covered 
under the subsidiary employment 
regulations.  As such, it was insurable at 
PRSI Class J under the Social Welfare Acts.  
Social welfare legislation provides that, 
where a permanent and pensionable public 
servant who is ordinarily and mainly 
dependent for his or her livelihood on that 
employment takes up other employment, that 
other employment is treated as subsidiary to 
his or her main employment and, as such, is 
insurable at Class J for PRSI purposes.  The 
appellant appealed against that decision and 
that was the issue before the Appeals 
Officer. 

Oral hearing:  The appellant attended alone. 
The deciding officer also attended at the 
request of the Appeals Officer. 

The deciding officer explained the 
background to and the reasons for his 
decision.  He referred to legal advice sought 
from the Attorney General’s Office in relation 
to the employment status of civil servants 
while on career breaks.  That advice had 
made it clear that a civil servant who pursued 
a career break continued to be engaged as a 
civil servant, had not been dismissed nor had 
resigned and remained subject to civil 
service regulations which included normal 
disciplinary sanctions where infringements 
occurred.  It followed, therefore, that the only 
reasonable interpretation of that advice was 
that there was no break in the contract of 
employment of a public servant while on a 
career break.  Consequently, the appellant 
retained the status of a permanent and 
pensionable public servant while on his 
career break.  It was open to him to purchase 
any lost superannuation cover once he 
returned to the public service.  The decision 
given was in accordance with social welfare 
legislation which provided that any 
employment undertaken by the appellant 
during his career break was treated as 
subsidiary and was insurable at PRSI Class 
J. 

The appellant then put forward the grounds 
of his appeal.  He rejected the contention 
that he remained in permanent and 
pensionable employment while on his career 
break.  For the period of his career break, he 
had not been issued with the staff magazine, 
he had not been informed about vacancies or 
promotional opportunities, he had not been 
permitted to apply for promotions or 
transfers, he had not been allowed to 
continue in his employer’s income 
continuance plan nor continue as a member 
of the employer’s group private medical 
insurance scheme and his career break had 
constituted a break in his service for annual 
leave and incremental purposes.  There had 
been no obligation on him to return to his 
employer during the career break period and 
he had the right to refuse a request to return 
if it had been made.  He had been issued 
with a P45 when he had commenced his 
career break.  Without that form, he would 
have been unable to take up further 
insurable employment.  

He argued that he had taken up his career 
break employment in order to gain 
experience and skills in the private sector 
which he felt would be of benefit to the public 
service on his return. He contended that it 
was clear that he had not been in receipt of 
an income from the public service while he 
had been on his career break but that it was 
envisaged that he would have had an income 
from elsewhere on which he would have 
been ordinarily and mainly dependent for his 
livelihood.  Consequently, any employment 
he undertook while on his career break could 
not have been regarded as subsidiary to his 
public service employment.  He accepted 
that the relevant legislation provided that the 
employment of a public servant concurrently 
with his main employment was subsidiary to 
that employment but argued that the purpose 
of that provision was to avoid a situation 
whereby public servants could undertake, for 
example, part-time work for the purpose of 
establishing entitlement to social insurance 
benefits not normally available to them.  He 
maintained that his career break employment 
was not subsidiary and, consequently, the 
relevant legislation did not apply to him. 
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Consideration of Appeals Officer:  The 
Appeals Officer reviewed the facts of the 
case which were not in dispute between the 
parties.  He considered the relevant 
legislation which provides that any 
employment undertaken by a person who is 
ordinarily and mainly dependent for his 
livelihood on employment in a permanent 
and pensionable capacity in the public 
service is subsidiary to that public service 
employment and, as a consequence, is 
insurable at PRSI Class J.  In the normal 
course, both employments will run 
concurrently and the public service 
employment will be considered the main 
employment and the other employment will 
be treated as subsidiary. 

He concluded that the relevant legislation 
can only render the other employment as 
subsidiary where it is clear that the person 
concerned was ordinarily and mainly 
dependent for his livelihood on the public 
service employment.   He concluded that 
while the appellant’s public service contract 
had remained in force during the career 
break on account of the arrangements in 
place for his return to work, the appellant 
must satisfy the test of being ordinarily and 
mainly dependent for his livelihood on that 
contract in order for the subsidiary 
employment provisions to be applied.   It was 
clear to the Appeals Officer that all elements 
of the appellant’s public service contract had 
been suspended for the duration of the 
career break  and that he could not have 
been said to be ordinarily and mainly 
dependent on that employment.  
Consequently, he decided that the career 
break employment was insurable at PRSI 
Class A rather than PRSI Class J.    
 
Outcome: Appeal allowed.  As a result of the 
decision, the Class A PRSI contributions paid 
in respect of the appellant were reckoned for 
the purposes of his claim for the state 
contributory pension.
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