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Good progress was made by the Appeals Office in 2003.
We had a full cadre of Appeals Officers throughout the
year, and, thankfully, no major time losses. We were,
therefore, able to make good progress in improving
turnaround times and reducing the number of appeals
on hands.

A good work performance is obviously very satisfying
from a managerial point of view. However, I, and all the
staff of this office, are very aware that at the core of our
business the focus must be on the service we provide at
an individual level to each of the many thousands of
appellants each year. Our main challenge is in trying to
ensure that each person who avails of his or her right to
appeal is treated fairly, gets a good opportunity to put
their view forward and receives the best decision we can
make on their case. 

This report tries to give some general idea as to how 
we conducted our overall business last year. Hopefully,
through commentary, statistics and case examples we
can give a reasonable flavour of what we did during
2003. What is not so easily conveyed is the respect with
which we treat each appeal and the concern we have 
to ensure that the law is correctly applied in each and
every case. In many instances appellants do not get the
decision for which they hoped. Notwithstanding that, 
we can at least assure everyone who calls on our services
that we try very hard to “get it right”, everytime. 

In this report I do not propose to go into detail on how
the system works - I hope the case commentaries will 
give a reasonable idea of what appellants may experience
when they avail of the appeals system. Anyone wishing to
get information on the functions, rules and procedures 
of the office can do so via the Department of Social 
and Family Affairs website, www.welfare.ie, which 
hosts the relevant appeals information. There is also 
a comprehensive booklet which can be obtained from 
the Social Welfare Appeals Office.

Foreword



So
ci

al
 W

el
fa

re
 A

pp
ea

ls
 O

ff
ic

e
A

nn
ua

l R
ep

or
t 

20
03

4

Appeals received and disposed of
The number of appeals received during 2003 showed a
marginal increase over the previous year - 15,224 in 2003
as against 15,017 in 2002. This represents the first, albeit
small, increase in appeal volumes since 2000 when a total
of 17,650 was received. The general downward trend was
reflected in the number of appeals on which work was in
progress at the end of each year since then. This shows a
gradual reduction in appeals in progress from 7,537 at
the end of 2000 to 5,331 at the end of 2003. 

In the context of an appeal the Department of Social and
Family Affairs has a good review process in operation
that allows for the original decision to be re-examined.
This can result in a revision of the original decision in
favour of the customer where, usually, new facts or
evidence have been supplied. Thus, 3,738 appeals were
cut short at the review stage in 2003. A further 2,403
appeals were withdrawn at varying stages during the
appeals process. 9,908 appeals were actually determined
by Appeals Officers.

Appeal outcomes
56% of appeals lodged were either withdrawn or
disallowed in 2003 and this is consistent with the four
year average. Conversely, 44% of persons who appealed
had an outcome that was favourable to them. Of the
9,908 appeals actually determined by Appeals Officers,
one in three was decided in favour, either fully or partly,
of the appellant. (Figure A)

Appeals clearance times
The time taken to process all appeals was reduced during
the year by two weeks from 23 to 21 weeks. If the 25% 
of protracted appeals is taken out of the reckoning the
average time for processing an appeal in 2003 was 12
weeks.

2001

2002

2003

Figure A
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Table 1: Appeals received and disposed of – 2003
In Progress Receipts Decided Revised Withdrawn In Progress
01-Jan-03 Appeals Decision 31-Dec-03

Officer Deciding 
Officer

Old Age Pensions 212 376 373 42 34 139

Retirement Pensions 18 46 24 14 13 13

Pre-retirement Allowances 4 24 19 0 4 5

Old Age (contributory) Pensions 179 155 127 51 39 117

Disability Benefit 1,374 3,634 1,187 1,501 1,048 1,272

Invalidity Pension 227 529 182 252 88 234

Disability Allowance 857 2,257 1,007 707 598 802

Occupational Injuries Benefits 358 503 520 30 52 259

Treatment Benefit 2 9 4 3 2 2

Unemployment Benefit 432 1,626 1,446 164 60 388

Unemployment Assistance - 541 1,874 1,940 95 62 318
Payments

Unemployment Assistance - Means 405 1,167 981 184 139 268

Widows/Widowers and 62 64 80 9 8 29
Orphans Pensions

One-Parent Family Payment 658 1,348 645 316 95 950

Maternity Benefit 6 10 11 1 0 4

Child Benefit 23 41 26 18 6 14

Carer’s Benefit and Allowances 514 812 682 293 76 275

Family Income Supplement 31 43 32 12 4 26

Farm Assist 57 127 88 21 14 61

Supplementary Welfare Allowances 42 433 414 5 18 38

Rent Allowance (Private Rented 0 0 0 0 0 0
Dwellings Act)

Liable relatives (contributions) 28 7 8 2 19 6

Insurability of Employment 126 139 112 18 24 111

Totals 6,156 15,224 9,908 3,738 2,403 5,331
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(Consolidation) Act, 1993. The effect of this is to treat
the OAP that was paid as having been paid “on account”
for the other pension. 

One Parent Family Payments
(OPFP)
The OPFP is a means-tested payment for lone parents
who are bringing up a family without the support of a
spouse or partner. Under the legislation a married person
claiming OPFP must fulfil a number of conditions
including (i) that s/he is living apart from his/her spouse
and (ii) that s/he has made reasonable efforts to get
maintenance.

Marital status – non-EEA nationals

There may be a question as to the marital status of 
the appellant where a traditional or tribal marriage is
involved. It has been argued that such marriages may not
be valid under Irish legislation. The usual approach taken
by Appeals Officers is to treat the marriage as valid in
Ireland for OPFP purposes provided that it is valid in the
country in which it was performed, is monogamous and
the parties were over 18 years at date of marriage. It was
also noted that in most of the cases the applicants have
described themselves as being married at first point of
contact – for example at Asylum application stage.

Living apart – non-EEA nationals

A number of appeals have arisen in circumstances where
one spouse (and children) has come to Ireland as an
asylum seeker while his/her partner remains in their
native country. The question that arises is whether the
marriage tie is broken or whether the separation is merely
of a geographical nature. The Appeals Officers have
expressed concern that Deciding Officers are disallowing
claims with an insufficient amount of investigation
and/or evidence (see case reported at page 29). 

Efforts to obtain maintenance 

Similar concerns arise in relation to the investigation 
and quality of evidence relied upon in determining that
an applicant for OPFP must make “reasonable efforts” 
to obtain maintenance from his/her spouse. The
question as to what level of maintenance would be

appropriate in the particular case is not defined in
legislation nor in the Department’s guidelines. A number
of cases have come on appeal where Deciding Officers
deemed the weekly amount of maintenance obtained by
a claimant to be insufficient. There is usually little or no
information about the basis as to how the Deciding
Officer arrived at this decision.

Problems have also arisen in relation to the efforts made
by non-EEA nationals/asylum-seeker applicants for OPFP
to obtain maintenance. Special consideration must be
given in situations where there may be political and other
trauma involved that would severely limit the opportunity
to pursue a wayward spouse/partner for maintenance. 
It may be necessary for the Department to consider
producing new Guidelines in relation to the “reasonable
efforts” requirement.

Earnings from employment 

In last year’s report we highlighted concerns about the
lack of information available to customers concerning
the earnings thresholds for receipt of OPFP (currently
€293 per week). The absence of clear instructions for the
course of action to take poses particular problems where
the earnings occasionally fluctuate above the ceiling in
any given week. 

This may result in a disallowance of entitlement and the
setting up of (sometimes-significant) overpayments.

These matters were again raised with the Department 
in 2003 – with particular reference to the difficulty
experienced by OPFP recipients being not fully aware 
of their obligation to notify the Department in writing of
changes in means (including earnings from employment).

Carer’s Allowance
Decision-making process

Carer’s Allowance is a means-tested payment, which 
is paid to carers who are providing full-time care and
attention to an incapacitated person. There are two 
main conditions for receipt of the allowance:

1) The carer must satisfy a means test and 

2) The person being cared for must be so incapacitated
as to require full-time care and attention.

At present these two issues are decided separately by the
Deciding Officers resulting in duplication of effort and,
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often, two separate appeals. It would be desirable if the
Deciding Officer dealt with all of the decision-making
processes i.e. both medical and means issues, at the
initial claim stage. Both issues could then be dealt with
at one appeal hearing (where necessary).

Orphans Pension
Definition of “Orphan”

The definition of “Orphan” contained in Section 2 of the
Social Welfare (Consolidation) Act, 1993 is quite broad.
While the commonly understood situation is covered – 
ie a child both of whose parents are dead - the definition
also includes a child “one of whose parents is dead,
unknown, has abandoned or has refused or failed to
provide for the child and whose other parent:

1) is unknown, or

2) has abandoned or has refused or failed to provide 
for the child”

A number of appeals have been received in which the
concepts of “abandonment” or “failure/refusal to
provide” were at issue (see case reported at page 19). 
It was noted that the Department’s Deciding Officers
interpret these provisions in a very strict manner 
whereas Appeals Officers are inclined to extend a greater
discretion, within the interpretation of the legislation, 
to applicants. The views of Appeals Officers were
conveyed to the Pension Services Office a meeting in
October 2003.

Unemployment Benefit (UB) 
Temporary employment contracts

To qualify for UB a person must be (i) unemployed 
(ii) available for employment and (iii) genuinely seeking
employment.

A number of cases arose during the year that involved
workers engaged on temporary employment contracts
under which they agreed to be available to work up to a
specified number (usually 39) of hours per week. These
temporary contract workers provide cover for full time
employees while they are absent on annual, sick or
maternity leave etc. The contract workers claimed UB in
respect of the days/periods that they were not employed.
However, the existence of the employment contract and
the pattern of employment complicated matters. Many

of the claims were disallowed by Deciding Officers of the
Department on the basis that the clients in question were
“not unemployed” and/or “not available for
employment” on the days in question.

There appeared to be some inconsistency in the manner
in which these claims were processed in the different
Social Welfare Local Offices. In some cases claims were
disallowed solely on the basis that the contract of
employment was sufficient to deem a person to be “not
unemployed” and/or “not available for employment”.
Other offices took a different approach and examined
the reality of the situation and extent of the employment
etc. The Appeals Officers’ view was that each case must
be considered on its own merits. While the existence of
an employment contract was indicative of employment 
it was not, of itself, sufficient grounds for holding that
the individuals concerned were “not unemployed”. It was
necessary to look beyond the contracts and examine the
reality of the extent of employment etc. In cases where
there was very limited employment involved and the
appellants had demonstrated that they were available 
for alternative work the statutory conditions of being
unemployed etc may be regarded as being fulfilled.

On the other hand where the level of employment with
the employer involved was considerable and/or the
customers were not interested in alternative work then
they would not fulfil the statutory conditions for receipt
of UB.

Unemployment Assistance (UA) 
and non-EEA nationals
A number of appeals were received from non-EEA
nationals whose UA claims were disallowed on the
grounds that they were not considered to fulfil the
conditions of being “available for work” and “genuinely
seeking work”.

It appeared that the Departmental Guidelines were not
always being followed in the processing of some of these
claims. In particular, there is a requirement that desk
interviews by Social Welfare Inspectors be carried out 
for the purpose of investigating residency and
immigration status. 

Failure to have the appropriate documentation from 
the Garda National Immigration Bureau would be a
significant factor in determining the question of a
person’s “availability” for work.
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These shortcomings in following the official guidelines
have been brought to the Department’s attention.

Supplementary Welfare Allowance
(SWA)
A number of procedural matters were raised with Health
Board Appeals Officers including:

• The format of the formal decisions by the Health
Board Appeals Officers

• Clarification on the types of issues that were not
appealable to the Chief Appeals Officer under the
legislation

• The statutory requirement that all appeals should be
in written form (i.e. no verbal appeals) The quality of
the investigations and/or submissions to the Chief
Appeals Officer 

• The need to ensure that all relevant
evidence/documentation should be included on the
appeal file papers.

Changes in the legislation governing entitlement to SWA
were also discussed including:

• The legislative changes introduced in 2003 that a
person may not be entitled to SWA unless s/he is
registered for employment and is also “available for”
and “genuinely seeking work” and 

• The exclusion from entitlement to SWA of any person
who is “not lawfully in the state” - i.e. whose
application for refugee or asylum status is under
consideration.

Decisions Advisory Office
Meetings with the Director of the Decisions Advisory
Office and his staff continue as the main forum for
liaison between the Appeals Office and the Department.
Feedback is provided in relation to legislative issues and
or where administrative practice that has been the
subject of contention at appeal. 

Administrative delays

Delays by some areas of the Department in forwarding
the relevant file papers to the Appeals Office continued
to be a cause of concern. This matter was raised again in
2003 with the Decisions Advisory Office and with senior
management in the Department. There has been a
positive response and reduction in the numbers of appeal
files outstanding.

Means assessment formulae – capital

The bands used for calculating means from capital
predate the Euro changeover. The round figures that
were in the legislation - IR£10,000, IR £20,000,
IR£30,000 etc. became €12,697, €25,394.76 and
€38,092.14 etc respectively following the changeover.
This has added considerably to the complexity in
calculating means and has led to mistakes being made.
The Decisions Advisory Office agreed to raise the issue 
of the simplification/streamlining of the means bands. 

On a related matter, the Appeals Office also drew
attention to some inaccuracies in the published
guidelines for Deciding Officers in relation to the current
formula.
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Judgments in 2003
Judgement was delivered in two High Court cases during
2003 in actions against the decisions of Appeals Officers.
Both cases concerned the employment status and Pay-
Related Social Insurance (PRSI) position of workers.

PRSI - Office cleaner employed by 
a telecommunications company
The Appeals Officer had decided that the Cleaner 
was employed under a contract of service (i.e. as an
employee) by the telecommunications company at 
the PRSI Class A rate of contribution. The Company
appealed against this decision to the High Court. In 
the course of his judgement on 22 January 2003 
Mr. Justice Smith concluded that some of the terms 
of the employment were “inherently inconsistent” with
the existence of a contract of service. He made particular
reference to the following three points:

1) The cleaner was free to send a substitute to do 
the work 

2) She was obliged to indemnify the company against
public liability etc, and

3) There was no entitlement to holiday/sick pay.

The Court, therefore, set aside the Appeals Officer’s
decision.

PRSI - Artificial Insemination (AI)
technicians employed by 
Co-Operative Society
An Appeals Officer had decided that the AI technicians
were employed under contracts of service (i.e. as
employees) by the Co-Operative Society and that the
Class A rate of PRSI applied. The Co-Operative Society
sought a review of the decision by the Chief Appeals
Officer under Social Welfare legislation but, following
this review, the decisions were unchanged. The Co-
operative Society then appealed to the High Court.

Mr. Justice Donovan heard the case on 16/17 October
2003 and delivered his judgement on 7 November 2003.
He found against the Appeals Office and held that the
Chief Appeals Officer had erred by not conducting a 

further oral hearing as part of the review process (under
Section 262 of the Social Welfare (Consolidation) Act,
1993). The judge also reviewed the evidence that was
before the Appeals Officer.

Having carefully considered the judgement and consulted
with legal Counsel the Appeals Office has decided to
appeal against this decision to the Supreme Court. The
Co-operative Society has also lodged an appeal to the
Supreme Court. The case is due to be heard in 2004. 

Some Court Cases Pending 
High Court proceedings have been initiated in the
following two cases.

PRSI - Contract Meter Readers
An Appeals Officer decided that Contract Meter Readers
engaged by a Public Utility Company were employed
under a Contract of Service (i.e. as employees) at the
PRSI Class A rate of contribution. Previously, the meter
readers had been regarded as self-employed for PRSI
purposes (at the Class S rate of contribution). However,
in light of the evidence submitted, the Appeals Officer
was satisfied that there had been significant changes in
the terms and conditions of the employment with effect
from 1 July 1994 and held that they were employees of
the company from that date. 

The Company has appealed to the High Court against
the Appeals Officer’s decision. The Contract Meter
Readers are Notice Parties to the proceedings. 

Disability Benefit – Capable of Work
This is an appeal by way of Judicial Review against the
decision of an Appeals Officer that the appellant was not
entitled to receive Disability Benefit on grounds that he
was capable of work. The Appeals Officer relied upon the
medical and other evidence before her – including that
adduced at an oral appeal hearing at which the appellant
was legally represented.

The proceedings are being taken on a number of grounds
(mainly procedural). The Appeals Officer has prepared a
detailed Affidavit rejecting the arguments put forward.

Court Proceedings 
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This section of the report provides an outline of some 
of the cases determined by Appeals Officers during the
year. The cases featured have been selected to give an
indication of the kind of questions which were the 
subject of appeal, as well as to offer an insight into 
the consideration given to those questions by Appeals
Officers. No personal information is included in order 
to ensure the anonymity of appellants. 

In all cases, the Appeals Officer determines the appeal
with reference to the evidence available, in the context 
of the governing legislative provisions. Thus, the
presentation of evidence in support of the contention
being advanced is a key issue for all those involved in 
the appeals process, whether they are decision-makers,
appellants or their representatives. 

Two similar cases are featured, involving retrospective
claims for Survivor’s Pension. The contrasting aspects 
of these cases serve to illustrate the range of issues which
may be relevant in any particular case, and the process
by which the Appeals Officer seeks to clarify those issues
at the oral hearing, and subsequently to deliberate on
them in order to determine the appeal.

In some cases, the Appeals Officer may determine an
appeal without an oral hearing. Two such cases are
featured, providing an indication of the kind of
circumstances in which an appeal might be dealt 
with in this way.

One Parent Family Payment
Question at issue: Efforts to seek maintenance
in line with the qualifying conditions for
receipt of payment. 

Background: The appellant’s claim to a One Parent
Family Payment was disallowed. The Deciding Officer
determined that she had failed to make appropriate
efforts in her particular circumstances to obtain
maintenance from her husband. 

Oral Hearing: The appellant was accompanied by a
member of staff from the local Women’s Refuge Centre.
She reported that she and her husband had separated
some two years previously and attributed the breakdown
of their marriage to his violence and excessive drinking.
She outlined the difficulties she had experienced during
the years of her marriage, as a victim of violence and fear.

She advised the Appeals Officer that a barring order
(under the Domestic Violence Act, 1996) had been
granted by the Court. The representative from the Refuge
Centre confirmed the details outlined by the appellant. 

She argued that the fact that the barring order had been
in place for two years indicated that there was violence
involved. She said that the Centre had sought to support
the appellant over the years she had spent in a violent
marriage. 

The appellant reported that her husband meets the
mortgage repayments on the family home, by way of
maintenance; payments (amount specified) are made
directly to the building society. She also indicated that
she has started a training course with a view to securing
employment. The Appeals Officer outlined the position
regarding maintenance and the efforts that someone
claiming a One Parent Family Payment is required to
make in order to meet the qualifying criteria. The
appellant indicated that she wants no further contact
with her husband. 

Consideration of the Appeals Officer: Having examined
the evidence in the case, the Appeals Officer concluded
that the appellant had not taken steps to obtain
maintenance outside of the mortgage repayments made
by her husband. She noted the appellant’s assertion that
her husband was violent and that she was afraid he
might react violently if she were to pursue the issue of
maintenance. She concluded that the evidence submitted
at the oral hearing corroborated these assertions and
accepted that in the circumstances it was not possible
for the appellant to pursue her husband for
maintenance. Accordingly, she determined that the
appeal should succeed. 

Outcome: Appeal allowed.

Carer’s Allowance 
Question at issue: Maintenance payments
made by the appellant’s spouse for support of
his first family included in the assessment of
means. 

Background: The appellant, who is providing full-time
care and attention for her son, was assessed with means
based on the ‘benefit from employment’ of her spouse’s
earnings. In line with that assessment, the Deciding
Officer awarded a reduced rate of Carer’s Allowance.

Case studies of Appeals Officers’ 
Decisions
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Oral Hearing: The appellant was accompanied by her
husband. The question at issue was outlined by the
Appeals Officer, with particular attention paid to the
details of the means assessment.

The appellant put forward as her grounds of appeal the
fact that not all of her husband’s earnings are available
to her as he must pay maintenance (amount specified)
every week for the support of the children from his first
marriage. The Appeals Officer sought clarification as to
the status of the maintenance agreement. The appellant’s
husband stated that it had been drawn up privately been
the two parties initially, and subsequently accepted as
legally binding by the Court; it now forms part of the
divorce settlement. The Appeals Officer asked him
whether he had considered returning to Court and
renegotiating the amount agreed and he acknowledged
that this was an option. He argued, however, that he is
committed to the care and support of all of his children
and that he does not want the children of his first
marriage to suffer because of the circumstances in which
he and his wife now find themselves. He maintained that
at the time he and the appellant got married and took on
financial commitments, such as a mortgage, they could
not have foreseen the situation in which they now find
themselves. They had expected that the appellant could
have remained in work but in view of the extent of their
son’s disability, that it was not an option. The appellant
and her husband reported that they have built an
extension to their house so that their son has
accommodation on the ground floor and that, in view 
of their circumstances, they have increased significantly
the amount of their life insurance cover.

Consideration of the Appeals Officer: The Appeals
Officer examined the Deciding Officer’s submission,
which stated that all the deductions allowable had been
applied and that means were calculated in accordance
with the provisions of the governing legislation. Having
carefully examined that legislation, she concluded that it
contained no provision for the disregard of maintenance
paid to a third party. She considered that it was
inequitable to assess the appellant with the amount paid
in maintenance to the children of her husband’s first
marriage. In this regard, she referred to the provisions 
of the Social Welfare Consolidation Act, 1993, (Part II,
Third Schedule) which state that account is to be taken
of all income in cash ‘which the person may reasonably
expect to receive’ during the year succeeding the date of
calculation of means. The Appeals Officer concluded
that the sum paid in maintenance by the appellant’s
husband should not be regarded as income that she may

reasonably expect to receive. The Appeals Officer revised
the means assessment on this basis and determined that
the corresponding rate of Carer’s Allowance should be
awarded. 

The Appeals Officer noted that other provisions
contained in social welfare legislation require a father 
to contribute to the financial support of his children. 
In view of these requirements, she considered that failure
to take account of such a contribution in assessing the
means of a second family must be regarded as
inequitable. In the event of a claim to social assistance 
by his former wife, the sum involved could be the subject
of double counting, effectively assessed as means against
two families. She recommended that the situation be
brought to the attention of the Department of Social 
and Family Affairs.

Outcome: Appeal allowed.

Child Benefit
Question at issue: ‘Normal residence’ of
qualified child.

Background: Child Benefit had been paid to the child’s
mother (the appellant) but was disallowed with effect
from a specified date as the Deciding Officer determined
that the child was living with his father for most of the
time after that date. The couple had divorced some six
years earlier.

Oral Hearing: The appellant attended the hearing alone.
The Appeals Officer requested the attendance of the
child’s father and both parents were invited to give
evidence separately.

In support of her appeal, the appellant contended that
the child’s main residence was with her. She argued that
under the terms of the separation agreement, she had
sole custody of the children. She reported that the child
in question was going to school near his father’s home 
as both parents had considered he might do better at
that school. The appellant pointed out, however, that 
he spends weekends, school holidays and mid-term
breaks with her and that school reports and notices of
parent/teacher meetings are sent directly to her. She
expressed the view that her former husband sought to
have Child Benefit paid to him in order to ensure that 
he continued to receive a rent supplement (under the
Supplementary Welfare Allowance scheme). She reported
that he had not paid maintenance for some years in spite
of the maintenance agreement approved by the Court.
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The appellant stated that she meets the cost of health
insurance for her son, that she gives him pocket money
(amount specified) and that she buys him some clothes.

The child’s father denied that the appellant had custody
of the children under the separation agreement. He
stated that he had not consented to a separation and
that the appellant herself had sought and obtained a
divorce. He denied that the appellant bought clothes 
for their son on any significant basis and argued that 
the pocket money provided by the appellant was given 
in return for babysitting and doing odd jobs around the
house. He confirmed that their son would be living with
his mother for the summer months and that it was
planned that he would then return to live with him when
the new school year began. He expressed concern about
his son’s education and argued that he was in a position
to provide an atmosphere where his son could study
properly.

Consideration of the Appeals Officer: The Appeals
Officer noted that both parties agreed that for the
duration of the school year the child had spent Sunday
evening to Friday evening with his father; Friday to
Sunday with his mother; school breaks at Christmas,
Easter and bank holidays with his mother, and odd days
during those holidays with his father. She noted that
both parties had also agreed that the child had moved
most of his personal belongings to his mother’s house
with the expectation of getting a summer job nearby and
that it was planned that the former living arrangements
would apply for the new school year.

The Appeals Officer considered that it was not possible
at the time to establish what would happen during the
summer holidays so that she determined the appeal 
with reference to the factual position in the nine months
preceding the oral hearing. On that basis, she considered
that it had been established that the child had lived with
his father for most of the period from September to May;
that he had also spent odd days during school holidays
and weekends with his father, and that it was planned
that he would spend some weekends with him during the
forthcoming summer holidays. 

Following the oral hearing, the Appeals Officer received 
a letter indicating that the child’s father had sought
custody for the remainder of the year and that a date
had been set for a Court hearing of the application. 
The Appeals Officer concluded that the child is normally
resident with his father and that, accordingly, the appeal 

must fail. She advised both parents that in the event of
any change in their caring arrangements, they should
advise the Department of Social and Family Affairs.

Outcome: Appeal disallowed.

Disability Benefit 
Question at issue: Whether the appellant had
sufficient social insurance contributions to
qualify for Disability Benefit which had been in
payment since 1980. The key issue related to
the appellant’s social insurance record during
the years 1976 to 1980. 

Background: The appellant made a claim for Invalidity
Pension, having been in receipt of Disability Benefit for
twenty-three years. Her social insurance record was
examined and a Deciding Officer determined that she 
did not have sufficient social insurance contributions,
paid or credited, to satisfy the governing contribution
conditions for the original Disability Benefit claim. The
Deciding Officer concluded that payment had been
made in error. In addition, she decided that the appellant
was not entitled to those credited contributions
(‘credits’) which had been awarded for the duration of
her Disability Benefit claim. Payment of Disability Benefit
was stopped. The overpayment arose from an error by
the Department of Social and Family Affairs and the
appellant was advised that no attempt would be made 
to recover the amount deemed to have been overpaid. 

Oral Hearing: The appellant was accompanied by her
husband. The Deciding Officer attended at the request 
of the Appeals Officer, as did the two Social Welfare
Inspectors who had been involved in investigating the
case. The Appeals Officer outlined the question at issue
in detail and read the Deciding Officer’s decision. 

The Deciding Officer outlined the background to her
decision, referring to the facts and contentions on which
she had relied.

The Social Welfare Inspectors outlined the details of their
investigations. They described the actions that had been
taken in 1980 in relation to the non-payment of social
insurance contributions during the years 1976 to 1980.
This matter had come to light in the context of a claim
for Unemployment Benefit in 1980. Following
investigation, arrears of social insurance contributions
were collected and Unemployment Benefit was paid. In 
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the course of the current investigation, however, it was
discovered that the collection of arrears had led to only
19 contributions being added to the appellant’s social
insurance record; this was insufficient for purposes of
qualifying for Disability Benefit. 

The appellant argued that she was not satisfied with 
the Deciding Officer’s decision on grounds that her
employment during the years 1976 to 1980 had been
fully investigated in 1980, in connection with her
Unemployment Benefit claim. She pointed out that 
her claim had initially been rejected but was allowed,
following the investigation; she had also received a 
lump sum payment to cover the period of her initial
disallowance. In terms of the details that were requested
in the context of the more recent investigation, she
argued that it was unreasonable to expect that she would
remember specific details relating to her employment
after some twenty-five years. She contended that she 
had co-operated fully with the investigation in 1980. 

The Appeals Officer advised the appellant that Social
Welfare Inspectors would usually look for full compliance
when dealing with an employer who had failed to pay
social insurance contributions for an employee. He
suggested that the fact that only 19 contributions had
been collected appeared to indicate that this was the full
extent of the arrears of contributions due, in contrast to
her assertion that she had been employed for four years
during the period at issue. He drew attention to the fact
that Inspectors may, subject to certain conditions, award
replacement contributions so as to preserve entitlement
to benefits but that they had not done so in her case. He
referred to extensive searches which had been undertaken
in an effort to trace any relevant papers, as reported on
the appellant’s file, and indicated that it had been
submitted by the Department of Social and Family
Affairs that all papers had been destroyed.

On the question of the replacement of contributions, one
of the Social Welfare Inspectors stated that the appellant
had been unable to recall her employer’s name. On this
basis, he was unwilling to recommended the award of
replacement contributions. He argued that, in 1980,
non-compliance action had been taken only in respect 
of a nineteen-week period and he suggested that this was
indicative of the total duration involved. 

In response, the appellant reported that she had worked
as a sewing machinist in the years at issue and that, at
the time, such work had been carried out in tenement 

houses along a particular street, with small rooms being
used as factories. She argued that these premises hardly
ever had signs outside identifying the employer. 

Consideration of the Appeals Officer: The Appeals
Officer noted the appellant’s contention that she was
employed continuously from 1976 to 1980 as a sewing
machinist in a small factory and her assertion that she
could not recall the name of the employer. He noted also
that she was adamant that the investigation in 1980 had
resulted in non-compliance action being taken against
her former employer; as a result of which, contributions
were collected which gave her an entitlement to benefit.
He took account also of her contention that she had
been advised to continue signing on at her local Social
Welfare Office while the investigation was carried out
and that she was eventually awarded a lump sum by way
of arrears of Unemployment Benefit. 

In the context of the more recent investigation
undertaken by Social Welfare Inspectors into non-
compliance during the 1976-80 period, the Appeals
Officer noted that replacement contributions had not
been awarded. While he accepted that there was a
possibility of the Unemployment Benefit claim having
been put into payment in error, he found it less plausible
that the Disability Benefit claim had been dealt with in 
a similarly erroneous fashion. He noted that the papers
relating to the appellant’s claim in 1980 had been
destroyed. In the circumstances, he considered it possible
that the papers relating to the investigation had been
filed with the appellant’s claim, without having been
noted on her social insurance record. On the basis of 
his experience, he was satisfied that some employers 
in the clothing industry at the time were noted for the
non-payment of social insurance contributions. Having
examined the evidence available, including that adduced
at the oral hearing, he concluded that the appellant 
must be given the benefit of the doubt in this case. He
considered that it would be most unreasonable to
terminate her claim to Disability Benefit after twenty
three years, given that the Department of Social and
Family Affairs had had ample opportunity during that
time to review her entitlement but had failed to do so. In
the circumstances, he concluded that the appellant was
insurably employed during the period in question and,
accordingly, was satisfied that her appeal should
succeed.

Outcome: Appeal allowed.
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Orphan’s (Non-Contributory)
Pension 
Question at issue: Whether the children in the
case may be deemed to be orphans in line with
the provisions of social welfare legislation.

Background: The appellant claimed Orphan’s (Non-
Contributory) Pension in respect of her two
grandchildren. Her claim was rejected as the Deciding
Officer determined that the children were not orphans
within the meaning of the governing legislation.

Oral Hearing: The appellant was accompanied by her
husband. The Social Welfare Inspector attended at the
request of the Appeals Officer and the father of one of
the children also attended. 

The appellant confirmed that her daughter was the
mother of both children, that the father of one of them 
is unknown and that the father of the other child was in
attendance. She outlined the circumstances to her having
both children in her care. She reported that both
children had lived in England with their mother for some
years but, following her conviction and imprisonment,
they were put into care. She was contacted by the
relevant authorities in England and informed of the
arrangements made for care of the children. She was
informed also that her daughter wanted her children 
to be cared for by their grandparents while she was in
prison. The appellant and her husband brought the
children to their home, arranged for their education 
and had been caring for them since. The appellant
argued that, as she and her husband were both in 
low-paid employment, the cost of rearing both children
was presenting difficulties for them. She argued that the
children should be regarded as orphans.

The Social Welfare Inspector stated that she had been
asked by the Department of Social and Family Affairs to
interview the named father. She reported that she had
failed to contact him personally but that she had spoken
with him on the telephone. In that interview, he had
confirmed that he was the child’s father. He stated that
the child’s mother had secured a restraining order
against him, that she had returned all the gifts he had
sent for the child and that she had refused offers of
maintenance. He indicated that he had no knowledge 
of his child’s whereabouts and enquired about him. He
considered, however, that it would not be in the child’s 

best interests for him to make contact at this stage, not
having seen him since he was an infant. In addition, he
had indicated that he was involved in a relationship and
had other family commitments, which preclude his
paying maintenance.

Consideration of the Appeals Officer: In examining the
decision with reference to the provisions of the governing
legislation, the Appeals Officer focused in particular on
the definition of an orphan (amended by Section 20(1)
of the Social Welfare Act, 1995). In addition to the death
of one or both parents, that definition is framed so as 
to include the abandonment or the refusal or failure to
provide for the child. In this case, he considered the
children to be qualified children. He noted that their
mother had arranged for them to be cared for by their
grandparents but concluded that she had no other
option; by reason of her incarceration, she herself was
not in a position to provide care. He considered that
while it might be argued that the children are not
abandoned, the legislation also makes specific provision
for cases of refusal or failure to provide. He accepted
that it was their grandparents who were providing for
them, and not their mother. The Appeals Officer
accepted that in the case of one child, his father is
unknown, and in the other, his father has indicated that
he does not want to have any involvement with him.
Accordingly, he considered that his father was refusing
and failing to provide for him. 

The Appeals Officer concluded that the children are
orphans within the meaning of social welfare legislation
and, accordingly, that the appeal should succeed.

Outcome: Appeal allowed.

Unemployment Benefit 
Question at issue: Availability for work.

Background: The appellant’s claim to Unemployment
Benefit was disallowed for an eight-month period on
grounds that she attended a part-time European
Computer Driving Licence (ECDL) course. The Deciding
Officer determined that she was not available for work
because she was attending the course. The decision was
made retrospectively so that the appellant was deemed
not to have been entitled to payment she had already
received. An overpayment of some €5,500 was assessed. 
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Consideration of the Appeals Officer: The Appeals
Officer determined the appeal on a summary basis, that
is, without an oral hearing. He noted that the Deciding
Officer had referred in his decision to the appellant
attending a course of study on four mornings each week,
in contrast to the appellant’s assertion that she was
required to attend for only three hours each week. He
noted that a Social Welfare Inspector had interviewed the
course tutor in order to clarify the appellant’s hours of
attendance. While no record was kept, the tutor recalled
that the appellant put in three to four hours per week on
the course. A letter from the school principal indicated
that the course was held on two days each week and for
a total of two and a half hours per week. The Appeals
Officer noted that there was nothing on the file to
indicate that any attempt had been made to ascertain if
the course was also held in the evenings, as the appellant
argued was the case. 

The Appeals Officer accepted the appellant’s assertion
that by doing the course she was in fact enhancing her
employment prospects. He concluded that attendance 
at an ECDL course for a few hours a week, whether in
the morning or the evening, would not preclude anyone
from being available for employment and he referred to
the fact that many people in full-time employment
complete such training. He noted that the appellant’s
contention that she continued to apply for jobs and that
she did interviews during the period in question was not
challenged by the Deciding Officer. He concluded that
the appellant had been available for work and that her
efforts to enhance her employment prospects should
have been commended, rather than penalised by the
assessment of a substantial overpayment.

Outcome: Appeal allowed. 

Social Insurance Status 
Question at issue: Whether the appellant’s
spouse was employed under a contract of
service, i.e. as an employee, in his business (a
limited company).

Background: The appellant started a business, in which
his wife had been involved. Following their separation, 
a question arose as to her social insurance status. A
Deciding Officer determined that a contract of service
existed (that is, an employer/employee relationship) and
that the employment was insurable at the Pay-Related
Social Insurance (PRSI) Class A rate. In his appeal
against that decision, the appellant argued that as his

wife had served as a director in the company, she was
not engaged under a contract of service and was,
consequently, insurable at the PRSI Class S rate.

Oral Hearing: The appellant attended alone. His wife,
the ‘engaged person’, also attended at the request of 
the Appeals Officer.

The appellant submitted that his wife had commenced
working with the company as a general operative initially,
in what he described as a very loose arrangement
designed to bring more money into the household. He
reported that the proposed hours of work had not been
adhered to but that a set wage was paid, irrespective 
of the level of attendance. He stated that there was no
written contract between them, as he did not consider 
it to be necessary at the time; both his own and his 
wife’s earnings went into the household fund. He
acknowledged that his wife had worked as a general
operative, but argued that she had taken charge when he
was absent. He stated that she had the use of a company
credit card and argued that this was a director’s ‘perk’.
The appellant asserted that, in spite of the fact that his
wife no longer works as an operative in the business, she
retains her position as director. He argued that while she
may not have hired or fired anyone personally, she had
always been consulted about staff recruitment. The
Appeals Officer asked the appellant about the right 
to dismiss. He insisted that he could not answer the
question, as he could not envisage any circumstances in
which the question of dismissal would have arisen. The
Appeals Officer asked whether his wife carried a risk of
losing money in the business and the appellant replied
that she did, in that a dividend could not be paid if the
business did not grow from its current size. The appellant
contended that his wife controlled her own work. The
Appeals Officer pointed out to him that this was at odds
with the information he had given in Form INS1 (used 
by the Department of Social and Family Affairs where a
question as to social insurance status arises). He replied
that he had misinterpreted the question and asserted
that the plan had been to develop the small business into
a larger family business with his wife, and their children,
being fully involved. 

The appellant’s wife argued that she had worked for at
least twenty hours each week and that she had taken
time off only with permission. She stated that she had
always worked under instruction from those more
familiar with the tasks she was performing. She asserted
that, at the outset, she had wanted only to be a part-
time worker and to have some money for herself. She
contended that while she was working as a general
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operative, the appellant and the other director would
meet to discuss the day-to-day running of the company;
documents would be drawn up and she would be called
off the factory floor to sign them. She submitted that
this was the extent of her attendance at director’s
meetings. She reported that when her marriage broke
down, she became distressed and felt unable to work,
and that she was effectively on sick leave. She reported
that the appellant had initially paid maintenance
(amount specified); after some time, she received her
P45 form in the post. The appellant stated that the form
was sent out only after his wife told him that she did not
want to have anything further to do with him or with the
running of the company. He stated that he had taken
this as a resignation from the part-time work she had
been doing. The Appeals Officer asked the appellant
about the P45 form, given that the document relates to
an employee leaving a company. He replied that his
accountants had issued the document. 

In support of his appeal, the appellant submitted
documentary evidence, including credit card statements,
copies of reports of directors’ meetings and a letter from
his accountants, in which it was argued that the PRSI
Class S rate was the correct one in this case. The Appeals
Officer noted from the documentation on file that one of
those accountants was a shareholder in the company. It
emerged during the hearing that the company had four
employees; when the engaged person ceased working
there as an operative, she was not replaced and she is
now claiming half the shares in the company in the
context of her separation from the appellant.

Consideration of the Appeals Officer: The Appeals
Officer identified as the key issue the question as to
whether there was a distinction between the engaged
person’s role as an operative in the company and her role
as director. She noted the appellant’s assertions that she
was engaged as a director. However, she noted also his
statement that his wife had taken on the role of operative
to bring more money into the household fund. She
considered that those two contentions were not
consistent and that there appeared to have been two
distinct roles. She accepted that use of the company
credit card was a ‘perk’ that his wife had been given as 
a director but considered that it did not define her other
relationship with the company. In the context of the
marriage breakdown, the Appeals Officer considered that
the appellant’s wife had taken a pro-active role in the
company to secure her interests. She noted her assertion
as to signing documents but not participating in
directors’ meetings and the fact that she had not been

paid director’s fees, nor benefited from any share-out of
profits; her payment was in respect of her labour on the
company premises. 

In relation to the questions of control, direction and
dismissal, the Appeals Officer was not convinced, in 
spite of his assertions, that the appellant did not have
the right to dismiss his wife as an operative. She
considered that it might be argued that the atmosphere,
which had prompted her to leave, was tantamount to
dismissal. The Appeals Officer was satisfied that the
engaged person was required to follow instructions; 
it was a small company and she worked as part of 
the operational team. She noted that the appellant
contended that his wife’s work as a general operative 
was an integral part of her role in the family business 
but considered that, whatever her involvement before 
the business got off the ground, her commencement 
in the role of operative was independent of her family
position. The Appeals Officer concluded that the
company engaged her as an operative in an
employer/employee relationship and that a contract 
of service existed. Accordingly, she determined that 
her employment was insurable at the Class A rate.

Outcome: Appeal disallowed. 

Supplementary Welfare Allowance 
Question at issue: Whether appellant was not
entitled to receive Supplementary Welfare
Allowance, arising from his attendance at a
full-time day course of study.

Background: The appellant’s claim for Supplementary
Welfare Allowance was disallowed as an official of the
Health Board determined that he was attending a full-
time course of study, as defined in Section 126 of the
Social Welfare (Consolidation) Act, 1993. He was
attending English classes at a language school. The
decision was upheld by a Health Board Appeals Officer
and was subsequently appealed to the Social Welfare
Appeals Office. 

Consideration of the Appeals Officer: The Appeals
Officer determined the case on a summary basis, without
holding an oral hearing.

The Appeals Officer examined the decision with reference
to the Social Welfare (Consolidation) Act, 1993. The 
Act provides (under Section 172) that a person is
disqualified from receiving Supplementary Welfare
Allowance while they are attending a course of study, 
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as defined in Section 126. The Appeals Officer noted
that the definition set out in Section 126 refers to a full-
time day course of study, instruction or training at an
institution of education. He noted too the definition 
of an ‘institute of education’ as provided for under the
Act. He concluded that the language school in question
is clearly not one of the institutions set out in the
provisions of the Act. He was satisfied that there was no
evidence submitted to him which would suggest that it
was such an institution. He concluded that the appellant
was not, therefore, disqualified from receiving
Supplementary Welfare Allowance, as he was not
attending a course at an institute of education, 
as defined in the legislation. He considered the
disqualification to be limited to defined institutions 
of education.

Outcome: Appeal allowed. 

Family Income Supplement 
Question at issue: Whether appellant satisfied
the requirement as to the number of hours
worked per fortnight in order to qualify for
Family Income Supplement (FIS).

Background: The appellant was employed as a cleaner
and qualified for a Back-to-Work Allowance. She had
also been in receipt of FIS but when she re-applied at the
end of the payment period, her FIS claim was disallowed
on grounds that she did not work the required minimum
hours (38 per fortnight). In reaching that decision, the
Deciding Officer relied on information supplied by the
Social Welfare Inspector.

Oral Hearing: The appellant was accompanied by her
husband. The Social Welfare Inspector attended at the
request of the Appeals Officer.

The Social Welfare Inspector outlined the details of 
his investigation, reporting that he had contacted the
appellant’s employer at home. He stated that the
employer did not have details of the hours worked by
employees but kept a record of the number of bedrooms
cleaned in the hotel in which they worked. The employer
had advised him that the average number of rooms
cleaned per hour was 2.5. He reported that he examined
the wage records and, applying the figure of 2.5,
reckoned the number of hours worked by the appellant. 

The appellant contended that attendance records would
have shown that she worked from 9 a.m. to 2 p.m. She
asked whether the Social Welfare Inspector had ever gone

to the hotel where she worked. He replied that he had
not, stating that it was the practice to visit the employer
at the place where the wage records were kept. The
Appeals Officer asked him whether the employer had
any details as to hours worked by employees,

particularly in the context of the requirements of the
National Minimum Wage Act, 2000. The Social Welfare
Inspector confirmed that he did not. 

The appellant argued that the figure of 2.5 suggested 
by the employer was inaccurate. She contended that it
had always taken her an hour to do two rooms. She
submitted details of work undertaken on particular days,
copied from her worksheet, as an example. She asserted
that the practice in relation to wages/hours worked
changed following the increase in the National Minimum
Wage to €6.35 per hour and that employees had been
advised by their employer that he could not afford to 
pay the increase because of rising insurance costs. She
contended that employees were told that they would be
paid per room rather than per hour, at a rate of €2.95.
The appellant argued that she had met the 38 hours per
fortnight requirement for purposes of her previous FIS
claim. She insisted that she worked the same hours since
October 2002 but was now placed at a disadvantage by
the new pay arrangements introduced by her employer. 

The Appeals Officer asked the appellant whether a new
contract had been negotiated in October 2002. In reply,
she stated that the only contract she had with her
employer was the one signed for purposes of the Back 
To Work Allowance where she was to be given 20 hours
work per week (in line with the conditions governing the
scheme). The Social Welfare Inspector advised that the
appellant had recently left the employment in question
and had secured work with another company and that
she had reapplied for FIS in respect of the new job. He
reported, however, that her current claim would not be
processed until the appeal was determined. 

Consideration of the Appeals Officer: The Appeals
Officer accepted that the appellant was familiar with 
the qualifying conditions for FIS and that her financial
arrangements were predicated upon her continuing to
qualify for payment under the scheme. She noted that
the appellant had made it clear that she wanted to work
to support her family and that she did not want to rely
on unemployment payments. She considered that the
case might be regarded as one for which the FIS scheme
had originally been established: to restore the ‘incentive
to work’ in the case of the low wage earner with a family
who might be only marginally better off working than
claiming social welfare benefits.
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The Appeals Officer considered that the appellant’s
evidence as to the change in practice initiated by her
employer in light of the increase in the National
Minimum Wage in October 2002 was credible. She 
was satisfied also as to the assertion that proof existed
regarding hours worked, in the form of attendance
records kept at the hotel for insurance and other
purposes. She noted that these records had not been
examined and that the only evidence available referred 
to productivity; this was challenged by the appellant on
grounds that it failed to take account of differences in
the size of rooms, additional tasks assigned periodically
and, fundamentally, that it was an arrangement put in
place by her employer in order not to have to pay the
National Minimum Wage. In the circumstances, and
taking account of the fact that there was no evidence 
as to hours actually worked, the Appeals Officer
accepted that the appellant satisfied the FIS qualifying
conditions as to hours worked. She recommended that
the Department of Social and Family Affairs refer the
employer in the case to the Department of Enterprise,
Trade and Employment for investigation. 

Outcome: Appeal allowed.

Survivor’s/Widow’s Pension 
Question at issue: Backdating pension to
cover the period of the appellant’s second
marriage following the granting of a decree 
of civil nullity.

Background: The appellant had been in receipt of a
Widow’s Contributory Pension from 1977, following 
the death of her first husband. She remarried in 1990
and payment of pension was terminated. She was
subsequently granted a decree of civil nullity and her
Widow’s Pension was reinstated with effect from the
date the decree was granted. A further decision granted
retrospective payment from a date in 1997 on grounds
that the appellant had not been cohabiting from that
date. She had sought to have retrospective payment
made for the duration of her second marriage but the
Deciding Officer rejected her this claim on grounds that
she and her former husband had been cohabiting during
the period in question. 

Oral Hearing: The appellant was accompanied by a
political representative. The Social Welfare Inspector 
was present at the request of the Appeals Officer. The
Deciding Officer, whose attendance had also been
requested, was unable to attend.

On the appellant’s behalf, it was submitted that this was
a unique case and that the State had recognised that no
marriage had taken place. In this regard, it was argued
that it is more difficult to have a marriage annulled by
the State than by the church. It was contended that the
difficulties encountered in the marriage began almost
immediately and that the appellant’s former husband
had been diagnosed with a psychiatric disorder. The
appellant asserted that she had sought support at an
early stage but that her former husband refused to
attend counselling. 

It was contended that cohabitation had not taken place
and that the appellant’s former husband had returned on
many occasions to his parents’ home, for considerable
periods of time. According to the appellant, they had,
effectively, led separate lives; he had never made a
contribution to the weekly shopping or household bills;
they each had their own car; there was no joint bank
account; they seldom socialised, he had not used her
house as his address and he had not done any jobs
around the house. The Appeals Officer asked the
appellant how she had managed if her former husband
was not making any financial contribution. In reply, she
said that she had worked part-time and that land which
she owned had been leased. The appellant contended
that a sexual relationship was almost non-existent and
that they had slept in separate beds. She reported that
he left in 1997 and was subsequently admitted to
hospital with a psychiatric illness. It was submitted that 
a relationship had not existed and that the appellant 
and her former husband had not been cohabiting in a
real sense. Consequently, she maintained that she had 
a retrospective entitlement to Widow’s Pension.

Consideration of the Appeals Officer: The Appeals
Officer noted that although the reason cited for the
refusal of retrospective payment was that the appellant
and her former husband were cohabiting during the
period specified; no detailed grounds were outlined for
the Deciding Officer’s decision in the case. He considered
that cohabitation is never an easy situation to establish
and that decisions must often be made on the balance 
of probabilities, taking account of the weight of evidence.
In this case, he noted that the Department of Social and
Family Affairs had accepted that cohabitation did not
take place after her former husband left the appellant’s
home on a permanent basis in 1997. He regarded the
case as both unusual and significant and, in the
circumstances, considered it surprising that the person
named as the cohabitee was not interviewed in the
course of the Department’s investigation. 
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The Appeals Officer considered that the core issue in the
case was not the appellant’s marital status but, rather,
whether cohabitation as husband and wife took place
during a period from 1990 to 1997. In determining
whether cohabitation exists, factors taken into account
include residency of the parties involved; pooling of
resources; sharing of household responsibilities, sexual
relationship and social relationship. He examined each 
of these factors with reference to the evidence available
in the case. In terms of residency, he accepted that the
parties could not be regarded as a single household. 
On the question of sharing household responsibilities, 
he considered that the evidence pointed to the absence
of cohabitation and noted that it had not been rebutted 
by the Department. In relation to the stability of their
relationship, he considered that the evidence indicated
the lack of a stable relationship. He accepted the
appellant’s contention as to the nature of their sexual
relationship and, in terms of a social relationship, he
considered that all the evidence pointed to a lack of
commitment by her former husband to the appellant. 
He concluded that the weight of the evidence did not
point to cohabitation.

Outcome: Appeal allowed.

Survivor’s/Widower’s Pension 
Question at issue: Backdating pension to
cover the period of the appellant’s second
marriage following the granting of a decree of
civil nullity.

Background: Following the death of his first wife, the
appellant remarried. That marriage was the subject of 
a decree of civil nullity granted by the Circuit Family
Court. In granting the decree, the Court ruled that the
purported marriage was void, that is, that there was
never a valid marriage. The appellant subsequently
applied for a Widower’s (Contributory) Pension and
sought to have any award made retrospective to 1994,
when the scheme was first introduced. The Deciding
Officer awarded pension from the date on which the
couple ceased to live together, rejecting the appellant’s
claim for retrospective payment on grounds that he had
been cohabiting during the period in question.

Oral Hearing: The appellant attended unaccompanied.
He had made a written submission to the Department 
of Social and Family Affairs, indicating that he did not
consent to his former wife being contacted in connection 

with the investigation of his claim. His wishes in this
regard were respected by the Department and
subsequently by the Appeals Officer.

The appellant submitted documentary evidence in
support of his appeal, including letters from his legal
representatives and extracts from medical reports. He
argued that the marriage relationship had ceased at an
early date when he became aware of psychiatric
difficulties that his former wife experienced, causing 
him concern for the safety of his children. He stated 
that these difficulties persisted and that, ultimately, they
agreed through their solicitors that she would leave the
family home. He contended that the State, by registering
and recognising a marriage that was subsequently
annulled, effectively prevented him from exercising his
right to Widower’s Pension when it was introduced in
1994. He argued further that as this was rectified by 
the granting of the decree of nullity, he should not be
deprived of the pension on grounds of cohabitation 
since this resulted from what he asserted was the same
wrongful registration of the marriage in the first place. 

In reply to questions from the Appeals Officer, the
appellant indicated that he and his former wife had lived
together for a number of years. He confirmed that he
owned the house and that the couple and their children
lived there together in what was regarded as the family
home. He acknowledged that he had maintained his
former wife and her children, that there was a pooling 
of resources, and that they had joint bank accounts in
the earlier part of the relationship. He indicated that he
had also shared domestic duties and household chores,
although this ceased to be the case as the relationship
deteriorated. In terms of the stability of their
relationship, medical evidence was submitted which
referred to the difficulties experienced by the parties, 
as a consequence of which it was asserted that the
relationship had little chance of surviving. On the
question of their social relationship, the appellant
contended that they did not socialise and that he had
not acted as father to her children in the latter part of
the relationship. In terms of a sexual relationship, the
appellant offered no comment other than that the
couple did not have a child of their own. 

Consideration of the Appeals Officer: The Appeals
Officer noted the appellant’s objections to his former
wife being consulted in relation to the breakdown of the
marriage and her departure from the family home. He
considered these reservations to be unfounded and
noted that she was the only other person who could 
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give first-hand evidence on the issues under appeal. He
considered that the absence of such evidence presented
difficulties in determining the question at issue. 

In examining the question as to cohabitation, the Appeals
Officer noted the evidence offered at the oral hearing 
in relation to the parties living together, their financial
arrangements and sharing of household responsibilities.
He examined the medical evidence offered and accepted
that it indicated difficulties in the relationship.
Nonetheless, he noted that the couple lived together
during the years in question, in spite of the fact that the
appellant’s former wife owned a house of her own. He
noted the appellant’s assertions as to the absence of 
a social relationship and his comments in relation to 
their sexual relationship. He considered that while an
admission of a sexual relationship might be indicative 
of cohabitation, it did not follow that in the absence of
such a relationship, cohabitation did not exist.

The Appeals Officer considered that the evidence
available indicated that the parties and their respective
children had shared the same house and household
amenities during the period at issue. He concluded that
the couple had lived in a familial environment, sharing
shelter, food, comforts, as well as financial resources and
commitments. Accordingly, he concluded that they were
cohabiting as husband and wife, and that the appellant
was disqualified from receipt of Widower’s Pension
during the period in question.

Outcome: Appeal disallowed. 

One-Parent Family Payment 
Question at issue: Revised decision as to
entitlement to payment, resulting in the
assessment of an overpayment of some
€14,000. 

Background: The appellant was in receipt of a One-
Parent Family Payment prior to taking up employment.
Following a review of her entitlement to payment, details
of that employment, including earnings, were examined.
A Deciding Officer revised her means accordingly and
assessed an overpayment. An earlier oral hearing had
been adjourned to allow the appellant to obtain copies
of the relevant documents. 

Oral Hearing: The appellant was accompanied by a
friend. The Deciding Officer attended at the request of
the Appeals Officer. The appellant confirmed that she
had received copies of all the relevant documentation. 

The Deciding Officer outlined the basis for his decision,
which reduced the appellant’s entitlement to payment
over a five-year period and resulted in an overpayment 
of the order of €14,000. He contended that there was
no evidence that the appellant had returned her payment
book when she commenced employment in 1997, 
nor was there any evidence that she had notified the
Department that she had started work. The Deciding
Officer argued that the payment in question was subject
to a means test and that the recipient was obliged to
notify the Department of an increase in means. 

The appellant reported that, having completed a 
training course run by Foras Áiseanna Saothair/Training
and Employment Authority (FÁS), she commenced
employment in 1997. She contended that she returned
her payment book with details of her place of
employment and that when a new book arrived with 
the rate of payment unchanged, she contacted the
Department again. She asserted that she was advised
that the events, which would affect her entitlement, were
a change of employment or marriage. She indicated that
she had assumed from this advice that the information
which she had given to the Revenue Commissioners must
automatically be available to the Department of Social
and Family Affairs. She reported that in 2000, she was
asked to sign a declaration of continuing entitlement to
the One-Parent Family Allowance and that she signed 
the form and returned it. She argued that, as it was then
three years since the employment began, and given that
she had advised the Department of the fact, she had
assumed that her entitlement continued. She pointed 
out that the form she signed made no reference to an
obligation to inform the Department of an increase in
earnings. She stated that she had included the phone
number of her place of work on that form.

The appellant then went on to describe a review of her
entitlement in 2001 when she advised the Social Welfare
Inspector of her employment. She reported that she 
had also provided him with details of her mortgage
application, as requested. She argued strongly that it 
was unreasonable for the Department to take almost
fourteen months to examine her entitlement following
that review. She argued that, had she been asked to
return her book at the time of the review in 2001, the
overpayment would amount to some €6,000 less. 
She stated that a colleague, working in the wages
department, was prepared to provide evidence to the
effect that she could recall the appellant making contact
with the Department in 1997 when she started work. The
appellant argued that it was clear from the documents
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she had received, in response to her request under the
Freedom of Information Act, that the Department had
details of her earnings since 1997. Finally, she contended
that she was not in a position to repay the overpayment
in the event that it was determined to have been correct.

In response, the Deciding Officer acknowledged that 
the delay of fourteen months had not been considered 
in assessing the overpayment. He stated that the
Department had not been able to deal with the case
more speedily. He maintained his position that the
appellant had an obligation to notify the Department
when her earnings increased, and held that he had no
evidence that the appellant had notified the Department
when she commenced employment.

The contentions advanced by the appellant and by the
Deciding Officer were discussed as the Appeals Officer
sought to clarify the points at issue. The Deciding Officer
acknowledged that the Department could have acted 
on the information provided on the declaration signed 
in 2000 and that it was in possession of details of the
appellant’s earnings at that stage. The appellant’s friend
read a statement, effectively a character reference for the
appellant, and gave the Appeals Officer a written copy.
The appellant also submitted a second similar statement
from someone else who knew her well. 

Consideration of the Appeals Officer: The Appeals
Officer noted that contact with the appellant’s colleague
in the wages department, made at her request, indicated
that the appellant had spoken freely about her allowance
and about the fact that she had been advised that she
could retain her entitlement. While her colleague could
not recall witnessing the phone call in question, she
stated that she was aware that the appellant had
reported the fact. 

The Appeals Officer reviewed the documentary evidence
and examined the contentions advanced at the oral
hearing. He concluded that it had been clearly
established that the Department was aware that the
appellant was working and had details of her earnings
from 2000. He considered that a decision was warranted
at that stage and that the Department’s non-intervention
at that point was difficult to justify. He regarded this
oversight as adding some weight to the appellant’s
contention that she had notified the Department when
she started work in 1997, having completed an approved
FÁS course. Having regard to all the evidence, he
concluded that the decision to award a reduced rate of 

One-Parent Family Payment was correct but that it
should have been implemented from a current date only.
On this basis, no overpayment arises.

Outcome: Partially allowed. 

Old Age (Non-Contributory)
Pension
Question at issue: Non-disclosure of means -
revised decision resulting in the assessment 
of an overpayment against the late 
pensioner’s estate.

Background: Following the death of a pensioner, a
Deciding Officer made a revised decision reducing 
his entitlement to pension over a twelve-year period, 
on grounds that he had undisclosed means. As a
consequence, an overpayment of some €32,000 was
assessed against his estate. 

Oral hearing: The personal representatives of the late
pensioner, the appellants in the case, were represented 
by a barrister and by a solicitor. The Deciding Officer,
and the Social Welfare Inspector who had investigated
the case, attended at the request of the Appeals Officer.

The appellants’ legal representatives submitted that one
of the bank accounts at issue was in fact a joint account
in the names of the late pensioner and another person 
(a neighbour). They provided a written statement from
the bank supporting this contention. The statement
indicated that the account had been transferred into 
the sole name of his neighbour, following the 
pensioner’s death.

The appellants described the frugal lifestyle of the
pensioner, their late uncle. They reported that he and his
neighbour became increasingly withdrawn and that this,
coupled with a frugal mentality, had led to both of them
living in squalid conditions. It was submitted that the
fact that the neighbour in question had since been made
a ward of court supported this account. 

The appellants’ legal representatives submitted that there
was no dispute as to non-disclosure of capital. It was
contended, however, that the Deciding Officer should
have given consideration to the frugal lifestyle, the lack 
of transactions in the accounts, the isolation and the
mental state of the late pensioner.
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The Deciding Officer outlined the issues she had
considered. These included the fact that the late
pensioner had continued to cash his pension and to
carry out transactions on his various accounts. She
referred also to the fact that he had remained living
alone. She contended that these points suggested that 
he had been in reasonable health, both mentally and
physically.

The Social Welfare Inspector contended that there was
evidence to indicate that the bank accounts were active,
to the extent that an account had been opened in
Northern Ireland. Evidence was provided as to the
amount of capital at issue. 

Consideration of the Appeals Officer: The Appeals
Officer noted that the information on file conflicted with
the evidence submitted at the oral hearing on a number
of points. He accepted that it is not possible to explain
actions taken many years earlier by people now deceased.
He concluded that the evidence indicated that there was
only one bank account open at the time of the initial
investigation in 1984. He noted, however, that the
Department had not shown the opening balance on 
that account. He noted that the appellants did not take
issue with the Deciding Officer’s assertion that the late
pensioner failed to disclose his means when his
entitlement was reviewed in 1994. The value of the
holding had been increased at the time his means were
reviewed as the stock had increased. The Appeals Officer
considered that the marginal increase in stock suggested
that the late pensioner’s financial position had improved
in the ten years since the award of pension. Having
examined the accounts, he considered that the
transactions shown did not reflect particularly active
accounts. He was satisfied that there were no other
undisclosed means. He noted the assertion that the late
pensioner’s lifestyle indicated a decline beyond what
might be expected for a man of his age.

The Appeals Officer concluded that the late pensioner
did not avail of the opportunity to fully disclose his
means when his entitlement was reviewed in 1994. 
He noted that, at the time, the Social Welfare Inspector
made no reference to the capacity of the late pensioner
but increased the net yearly value of the holding. He
considered that this suggested that the late pensioner’s
capacity was normal. He concluded that it had been
shown only that there was a failure to disclose means
from a date in 1994. The Appeals Officer revised the
means assessment accordingly, confining it to those 

accounts held in the sole name of the late pensioner. 
This had the effect of reducing the overpayment assessed
against his estate to some €10,000. 

Outcome: Partially allowed. 

Old Age (Non-Contributory)
Pension 
Question at issue: Valuation of premises in
assessing capital as means.

Background: The appellant applied for an Old Age 
Non-Contributory Pension. His means were examined
and he was assessed with the capital value of a public
house. In assessing his means, the Deciding Officer relied
on an estimated value for the premises of €1 million.
Subsequently, the Valuation Office estimated its value 
at €100,000. 

Oral Hearing: The appellant did not attend the hearing
in person but was represented by his daughter. The
Social Welfare Inspector attended at the request of 
the Appeals Officer. 

The Social Welfare Inspector stated that the appellant
had given him very little information when he sought 
to establish whether he had an entitlement to pension.
He indicated that while he considered that the public
house had potential beyond that reflected in the 
valuers’ report, he would have no difficulty in accepting
€100,000 as its official value. The appellant’s daughter
stated that the premises had been valued some ten years
earlier, in a different context, and that the value was
stated to be €100,000 at that stage. She contended that
her father would genuinely have had no idea as to the
value of the premises. 

His daughter contended that, in the context of
separation from his wife, the appellant had incurred a
debt in excess of the amount at which the capital value
of the premises had been assessed. Documentary
evidence was submitted in relation to the loan, indicating
that full repayment was being sought as a consequence
of the appellant’s failure to meet the repayments agreed
with the bank. The appellant’s daughter contended that
she had been advised that it would be preferable for the
appellant to sell the premises himself, rather than to have
the bank sell it on his behalf. The Appeals Officer sought
confirmation as to these contentions and undertook to
defer consideration of the appeal pending receipt of
relevant documentation. This evidence was submitted
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subsequently which confirmed that the bank held the
deeds of the premises and would release them only in 
the context of specified undertakings from a solicitor.

Consideration of the Appeals Officer: The Appeals
Officer examined the documentary evidence submitted in
support of the contentions advanced at the oral hearing.
She was satisfied that the outstanding mortgage on the
premises fell to be repaid from the proceeds of any sale.
She noted that the circumstances which were before her
differed significantly from those presented originally 
to the Deciding Officer, in that the official value of the
property had since been reduced by some 90%. She
accepted that the debt outstanding against the property
exceeded this amount and considered, therefore, that
there was no residual capital to be valued and assessed
against the appellant. She assessed his means
accordingly, and determined that pension entitlement
should be calculated in line with this assessment.

Outcome: Appeal allowed. 

Disablement Benefit 
Question at issue: Extent of loss of physical or
mental faculty.

Background: Arising from an occupational accident, the
appellant suffered back and neck injuries. He was awarded
Disablement Benefit on the basis of an assessment of 50%
disablement for a period of almost two years. A Medical
Assessor of the Department of Social and Family Affairs
subsequently assessed his disablement at 20% for the next
six months and a Deciding Officer awarded payment at
the corresponding rate. The appellant’s solicitor appealed
the decision on his behalf. 

Oral Hearing: The appellant was accompanied by his
solicitor.

The appellant outlined details of the occupational
accident in which he fell some twenty feet, sustaining a
fracture to cervical vertebra 6 and soft tissue injuries to
his neck, lower back, head and knees. He reported on the
early diagnosis and treatment of his injuries, under the
care of an orthopaedic surgeon. Subsequently, he also
attended a neurologist, a physiotherapist and a
consultant psychiatrist.

The appellant contended that he experiences severe 
pain. He reported that he had been diagnosed with
osteoarthritis of the lower spine and right knee and 
that he was also being treated for abdominal pain and

diabetes. He outlined the difficulties he experiences in
walking and sitting for any length of time, as well as
problems he has in sleeping. He contended that his
diabetes had become worse since the accident, leading to
a loss of vision in one of his eyes. He asserted that this
had occurred because he neglected the management of
his diabetes after the accident.

The appellant’s solicitor submitted four medical reports:
three from the orthopaedic surgeon who had assessed 
his condition over a three-year period, and one from the
consultant psychiatrist he attended. He drew attention 
to the fact that the orthopaedic surgeon, in each of his
reports, had stated that the appellant ‘remains completely
disabled’. He contended that the appellant had suffered
both physically and mentally, as a result of the accident.
He referred to the appellant’s attendance at a neurologist
in relation to damage to a nerve in his elbow, arguing that
his physical ailments were not confined to his neck and
back. He referred also to the appellant’s diabetes and to
the problem he had with his vision, arguing that these
problems had become worse after the accident as they
had not been managed properly.

His solicitor submitted that the appellant had enjoyed an
outdoor life but that all of the activities in which he had
participated were now denied him. He contended that
his family life had also been affected. In terms of the
degree of disablement, he argued that in assessing ‘loss
of faculty’, as provided for under the Disablement Benefit
scheme, a 20% assessment of disablement was a gross
understatement. He argued that doctors still could not
indicate what the appellant’s future outlook was.

Consideration of the Appeals Officer: The Appeals
Officer considered that the evidence showed that the
appellant suffered very serious injuries as a result of 
his accident and that he had not recovered to any
considerable extent from those injuries. Having seen him,
having considered the medical reports submitted, and
having listened to the evidence presented at the oral
hearing, the Appeals Officer concluded it was difficult 
to justify a disablement assessment of only 20% in the
appellant’s case. He accepted the evidence offered at 
the oral hearing as to the impact, both physical and
psychological, that the accident had had on the
appellant. He concluded that the assessment should,
accordingly, be increased to 50% with effect from a
specified date (the date on which Disablement Benefit
had been reduced by the Deciding Officer from the
original award of 50% to the subsequent rate of 20%).

Outcome: Appeal allowed.
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One-Parent Family Payment 
Question at issue: Whether the appellant may
be regarded as a separated spouse in line with
the qualifying conditions for payment under
the scheme. 

Background: The appellant, an Irish national, was
engaged to marry an African national. Following his
deportation, she travelled to Africa and was married
there. She returned to Ireland but her husband was
refused permission to do so. Following the birth of 
their child, she applied for a One-Parent Family Payment.
Her application was rejected as a Deciding Officer
determined that although she and her husband were not
living together, they were not regarded in law as
separated.

Oral Hearing: The appellant attended unaccompanied.
She outlined the background to her marriage, reporting
that her husband had been in Ireland for two years 
when they decided to marry. They had given the required
three months notice when her fiancé was issued with a
deportation order. They cancelled the wedding and he
was deported some days later. She reported that she had
been three months pregnant at the time. Having taken
legal advice, she understood that if she were married, her
husband would be allowed back into Ireland and that his
good record of involvement in voluntary activities would
assist his case. She travelled to Africa and spent two
months there, during which time they got married. 

The appellant outlined the efforts she and her husband
had made to have the deportation order revoked. She
reported that in spite of those efforts, his application
was rejected on grounds that they had not resided
together as a family unit for an appreciable length of
time since the marriage. In response to questions from
the Appeals Officer, she indicated that she had gone to
Africa of her own free will and that she had expected 
that her husband would be able to follow her to Ireland
within a month of the marriage. She stated that she
remained in contact with her husband, by telephone,
after returning to Ireland. She reported, however, that
relations had deteriorated arising from stress, her sense
of isolation, the burden of pregnancy, allegations from
her husband that she was not doing enough to progress
his application, and from problems in her own family. 
In addition, she had returned to her studies and was
facing exams. She stated that she had not received any
maintenance from her husband who was unemployed. 

She reported that he had phoned on a number of
occasions to enquire about the baby, most recently 
on the baby’s birthday. She indicated that she was in
contact with her husband’s brother who was married
and living in Ireland. In reply to a further question, she
said she was not sure if she would live with her husband
if he succeeded in returning to Ireland as she felt there
was now an emotional gap between them. 

Consideration of the Appeals Officer: The Appeals
Officer considered that the key issue was whether the
emotional bond between the appellant and her husband
was broken or whether they were separated merely by
geography and circumstance. He considered that the
evidence suggested that, were her husband allowed to
reside in Ireland, there was every possibility that the
couple would be together again. He noted that no 
legal action, such as separation proceedings, had 
been initiated. 

The Appeals Officer noted that the appellant had made
strenuous efforts to secure permission for her husband 
to come to Ireland but that his application had been
refused. He considered that in doing so, she had
demonstrated the continued existence of a strong
emotional bond. He concluded that it had not been
shown that the marriage was over so that the appellant
could not be regarded as a separated person.

Outcome: Appeal disallowed. 

Carer’s Allowance 
Question at issue: Whether the person being
cared for requires full-time care and attention,
in line with the qualifying conditions for
receipt of Carer’s Allowance.

Background: The appellant claimed Carer’s Allowance in
respect of her father-in-law. Her claim was rejected as the
Deciding Officer determined that he did not require full-
time care, as prescribed in the legislation.

Oral Hearing: The appellant was accompanied by her
husband. The Social Welfare Inspector also attended, 
at the request of the Appeals Officer.

The appellant referred to medical evidence submitted
prior to the oral hearing, including reports from the
Public Health Nurse; the family’s General Practitioner
and a Consultant Psychiatrist for the elderly. The Appeals
Officer confirmed that he had seen the evidence in
question.
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The appellant outlined the circumstances in which her
father-in-law came to live with her family. She reported
that he and his wife had been living together in England.
Following his wife’s death, however, she and her husband
had received reports that he was wandering in the street
and not looking after himself. They decided to bring him
to live with them. Initially, it was thought that her father-
in-law was suffering from depression and grief following
the death of his wife and this diagnosis was the one given 
by the family’s doctor on the application form for 
Carer’s Allowance. However, he had since been referred
to a consultant psychiatrist for the elderly and that he
had undergone a thorough assessment. The appellant
stated that while no definitive diagnosis has yet been
offered, the indications are that he is suffering from
dementia. She suggested that it was likely that this had
been the problem all along.

The appellant outlined the difficulties she experiences 
in caring for her father-in-law; he will not wash or eat
properly; his medication must be given to him and the
appellant must make sure he takes it; he wanders and 
is a danger to himself and others; he seeks constant
reassurance and follows the appellant and her husband
around as much as he can. The appellant stated that this
neediness is a symptom of his condition. She reported
that the psychiatric nurse visits and that she has advised
her that the condition is progressive; ultimately, he may
not be able to be looked after at home. The appellant
reported that she is confined to the house because of the
circumstances and that her husband finds the situation
extremely stressful and is distressed by the deterioration
in his father’s condition.

Consideration of the Appeals Officer: The Appeals
Officer concluded that it had been shown that the
appellant and her husband were obliged to bring the care
recipient to live with them, and that his condition had
continued to deteriorate since that time. He noted that
the medical evidence submitted in support of the appeal
indicated ‘cognitive deficits’. He considered that the
evidence also indicated that the care recipient requires a
high level of personal care and, in particular, supervision
so as to avoid danger to himself or to the other members
of the household. The Appeals Officer concluded that, in
the circumstances, Carer’s Allowance should be awarded.

Outcome: Appeal allowed.
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